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Politics and Economics: The History of *“ Contested Terrain”

The connection between economics and politics is a thread that has run through history and has
been the major driver for change in British politics.
Chomsky is quoted as “To some degree it matters who's in office, but it matters more how much
pressure they're under from the public™.
We look at four periods of British history and industrial legislation and four examples of
capitalism's response to working class pressure .
In Labor and Monopoly Capital Braverman described this response “as in all functionings of the
capitalist system, manipulation is primary and coercion held in reserve™: The Iron Fist in the Velvet
Glove and in their theory of Trade Unionism the Webbs identified three methods of operation
mutual benefits, collective bargaining and statutory intervention as labour's strategy.
Four periods to discuss :

() 1799-1800 The Combination Acts

(5) 1917-18 Whitley Report and Industrial Councils

(5 The Bullock Report 1976 and Industrial Democracy

(5) The Minimum Wage and Statutory Pay Rates

The session aims not only to look at individual periods but to display the span of time that the
struggle has continued. It is an opportunity to look at major developments in workplace and social
legislation and how it related to industrial and societal pressure as well as international events. We

compare them to the position of the working class today and the avenues for improvement.
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CHAPTER FOUR
From Suppression to

Containment: Roots of Trade |
Union Law to 1825

James Moher

Understanding the situation of workers’ combinations in Britain and
.Ireland requires a grasp of the law relating to such associations. This
1s complex and confusing because, as often in English law c01;1mo
and statute law overlap as sources for the various rul,in ] Thn
?pphcatlon of these rulings from early times, the first statutge 'beine
in 1305, §panned so many different forms of industrial organisatioﬁ
and relations of production as to compound the legal complexity.!
The Common Law, a body of judge-made rules developed ov.er

centuries, was fairly clear in i i
ries, in 1ts attitude towards w ’
combinations: orkers

Coml?matxons in law connoted conspiracy and concerted action by workm

to bring pressure to bear on their employers to secure highez wages or
shprt;r hours was regarded as conspiracy at common law. The ver ag ent
prmcxplg on which this construction of the law of conspira.c rest dy na}exm
such action was a restraint of trade.? A  rested was fhat

This judicial view of combinations as criminal conspiracies punish-
able as felonies remained a key feature of official policy in Britain
and Ireland until the statute of 1824 repealing the Combination Acts
Thex_'e are two aspects: the doctrine of conspiracy itself and its;
apphc.atlon to trade combinations. The early statutes captured the
sense in which both these aspects had been understood: ‘Conspirators
be they that do confederate or bind themselves by oath cgvenant
or other alliance, that every of them shall aid and bear, the other
falsely and maliciously to indite, or cause to indite, or falsel
move or maintain Pleas.” ’ ey
'ljh.ls deﬁnition, emphasising as it does the secretive nature and
mallaQus intent of the parties conspiring, best illustrates the
reasoning behind regarding it as a crime against the state. The
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. well-known journeymen’s motto, ‘United to protect, not combined

to injure’, seems a response to such an attitude. This act of 1305 was
quoted in many later trials involving charges of conspiracy.*

The second aspect, the application of the doctrine of conspiracy
to trade combination was also rooted in medieval law:

For as much as of late days divers sellers of victuals not contented with
moderate and reasonable gain, but minding to have and take for their
victuals so much as list them, have conspired and covenanted together to
sell their victuals at unreasonable prices: and likewise artificers, handy-
craftsmen and labourers have made confederacies and promises, and have
sworn mutual oaths not only that they should not meddle one with another’s
work, and perform and finish that another hath begun, but also to constitute
and appoint how much work they should do in a day, and what hours and
times they shall work, contrary to the laws and statutes of this realm, to
the great hurt and impoverishment of the King’s majesty’s subjects.’

Raising food prices by sellers in concert was also viewed as a
conspiracy against the public interest in times of scarcity, when it
not infrequently led to riots. The statute therefore was against
restraint of trade by tradesmen, craftsmen or masters as well as jour-
neymen. ‘

The reference to the practices being ‘contrary to the laws and stat-
utes’ refers to the Statute of Labourers of 1349 which regulated
wages and hours of work.6 Combinations were thus doubly illegal
as conspiracies and, in so far as they sought to change wages or
hours of work, contrary to statute and punishable by Justices of the
Peace. The act of 1548 quoted above established a first offence
penalty of £10 or twenty days imprisonment; a second offence £10
or the pillory and for a third £40 or the loss.of an ear and infamy.
It also decreed that ‘Corporations or dealers ifi victuals so conspiring
shall be dissolved.” Most of the elements”of government policy
towards combinations for trade purposes, therefore, derived from
a society accustomed to such laws.

This policy was strengthened in 1563 by the passage of the
Statute of Artificers, popularly known as ‘the 5th of Elizabeth’,
which consolidated already established regulatory practices concermning
‘the hiring, keeping, departing, working, wages or order of servants,
workmen, artificers, apprentices and labourers’.” This statute stipu-
lated the main terms of the aptly described Master and Servant
relationship. A minimum term of service of one year was prescribed
during which the servant could neither be dismissed nor leave,
‘unless it be for some reasonable cause’ allowed before two Justices
of the Peace. Even at the year end a quarter’s notice was required
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British Trade Unionism 1750—1850
Table 1 Statutes Outlawing Workmen’s Combinations (1305-1817)

1308) 3 «
1428 g flt::‘v ‘l,’[ Sté 21 (‘Who be Conspirators’)
1428) 5 Parl'jac,l . (‘Masons shall not confederate’)
5 Parl. Jac 1 . (Fees of Craftsmen ~ Scotland)
5 Parl. Jac 1, 4 3(9) (Fees of Workmen — Scotland)
(1427) 7 Parl. 1’ ¢ (Writches and Masones — Scotland)
-Jac 1, c. 102 (Price of Ilk Workmanshippe —
(1542) 33 Hen. VIII Scotland)
(1548) 2 & 3 Edw. \(;'I 9 (Servants’ wages~Ireland)
w. VI, c. 15 g:o?spiracies of Victuallers &
1551 , raftsmen)
(1551) 5 Parl. Mary, c. 23 gxl;rice of Craftsmenne’s
ork~Scotl
(1581) 7 Parl. Jac VI, c. 121 (Ordour ;Ifr?gg in all Stuff -
1662 Scotland)
517205. 3 Geor . T ik Throwing combinations)
(1725) 12 Geo. I c. 34 (London Journeymen Tailors)
(1729 3 Geo. I, <. 17 (Woollen manufacturers)
(1743) 17 Geo. IL. ¢ 8 (Unlawful combinations in Ireland)
(1749) 22 Geo. II' ¢ 27 (Continuing several Irish statutes)
(1756) 29 Geo. I, <. (Dyers, Hotpressers & Others)
(1763) 3 Geo. III C(': 3137 (Woollen manufacturers)
(1763) 3 oo . C 3 (City of Cork combinations — Ireland)
e 34 (Linen and Hemp manufacturers —
(1766) 8 Geo. 11, c. 17 &dar&d) j
1772 P ondon Journe i
(1772) 11 & 12 Geo. 111, c. 18 gCity of Cork, Z(?;:;u"}:::g)r::)-
1772 Ic and)
§1773§ g BG‘ch ICI?Ieo. Il c. 33 (Dublin Tailors & Shipwrights)
777) 17 ¢ 0. I, c. 68 (Silk manufacturers)
(1780) 19 gezo(.) lcl;l’ c. 55 (Hat manufacturers)
(1780) 19 & 20 Geo. 1T’ o ap  (General Irish Act to prevent)
(1785) 25 Ges meo. 0L, c. 36  (Silk manufacturers ~ Ireland)
(1792) 32 Geo. 1L c 418 . (Specific Irish manufacturers)
3 N | AR . gi::)tending 1773 Silk Manufacturers
179 y
517993 gg ‘Geo. I, c. 111 (Paper Manufacturers)
(1799) 39 Geoor Il ¢ 3¢ (Colliers in Scotland) 3
°- I\I’ c. 81 %L/Jnl;wﬁd Combinations of
1800 Workmen)
51803; 239’ gezo IﬁeQ 18% ¢. 106 (Repeal and amendment of 1799 Act)
(1807) 47 Geo, Il ¢ (Unlawful combinations in Ireland)
(1817) 57 Geo. 1L, “h (Servants’ Wages — all Ireland)
. - 1L, e 122 {Extended combination laws to
(1829 5 Geo. IV cotland and lreland)
(1829 6Geo IV 6 120 (Compunation Repeal Ac)
¥ -1V, ¢ (Combination Repeal Amendment
Act) :
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a century or more afterwards.
regional variation into the eighteenth century, but more importantly

remained as a symbol of legitimation, object of restoration to effec-
tive imple
notably in the west country woollen districts.

From Suppression to Containment

for termination by either party. A 40s.: penalty was imposed on
offending masters and imprisonment for servants.

. For several centuries these clauses were to have an important
bearing on the conduct of industrial disputes, particularly in the
cloth-making outwork trades. Gravenor Henson, the noted leader
of the framework-knitters’ union in the early nineteenth century was
to:tell the Commons’ committee on the Combination laws in 1824:

If “any “dispute arises respecting the amount and a strike or turnout

comimences an
ecutes them for leaving their work unfinished. Very few prosecutions have

been made to effect under the Combination Acts, but hundreds have been
made under this law and the labourer can never be free unless this law is
modified; the combination is nothing; it is -
finishing of work, which masters employ to
wages of their workpeople.®

The statute also stipulated the hours of work for all artificers and
labourers and empowered the justices, county sheriffs and mayors
and other town officials to fix wages annually at the Easter quarter
sessions. Penalties were imposed on magistrates who refused this
duty. Wage fixing became the practice throughout the country for

d the men leave their work having words, the master pros-

the law which regards the
harrass and keep down the

It continued spasmodically with much

mentation and pretext for action for combined workers,
? The relevant clauses

were not in fact repealed until 1813.

Equally important were the clauses governing apprenticeship.
These stipulated a minimum of seven years’ indentured service
before a trade could be lawfully exercised, ‘after the custom and
order of the City of London’. These clauses were reproduced and
strengthened in the rules of most journeymen’s societies during the
cighteenth century in their increasing conflicts with their masters.
They were amended a number of times over the seventeenth
century, but remained on the statute book until repealed in 1814 in
the teeth of opposition from the organised journeymen.

THE COMBINATION LAWS

It is clear that the main elements of both common. and statute laws
against workers’ combinations were well established before the
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British Trade Unionism 1750-1850
beginning of the eighteenth century. There was a conscious govern-
ment policy which regarded the setting of wage levels and hours. of
work as the prerogative of the authorities. There is little evidence
of either active combinations or of vigorous enforcement of these
laws in the sixteenth and seventeenth centuries. The situation
changed in the eighteenth with the emergence of separate and
permanent journeymen’s societies for trade union as well as for
benefit purposes in major cities like London, Edinburgh or Dublin.
Now there is increasing evidence of recourse to Parliament by
employers for assistance in the form of more effective laws against
combinations of workers.!!

The best example is provided by the London tailoring trade. In

1721 the masters of London and Westminster petitioned Parli
for an Act t6 Suppress combination among their journeymien. They
had failed to overcome this combination by prosecutions under the
common law and by getting sympathetic magistrates to issue
warrants for the arrest of some of the journeymen as loiterers. They
sought to stir Parliament by pointing to the bad example which the
journeymen were setting for all other trades. Parliament went
through a procedure which was to be thereafter followed in other
such cases. A select committee was appointed to hear the masters’
case, but also invited evidence from the journeymen, which was
submitted through counsel. The masters claimed that over 7000
Jjourneymen tailors in London and Westminster had ‘lately entered
into a combination to raise their wages, and leave off working an
hour sooner than they used to do’. They then described the system
of ‘Houses of Call’, public houses where they organised, collected
contributions and communicated to pursue their demands for an
extra 2s. a week (to 12s. 9d.) and to leave work at eight o’clock
instead of nine: ‘their usual hour time out of mind’. The masters
sought a specific Act to outlaw any agreements reached formally or
informally with their journeymen for advancing wages or lessening
hours, and that the justices of the peace for London, Westminster
and Middlesex be given power to commit offenders and to ‘limit’
the hours and wages of the journeymen. At first the masters
prevailed with the select committee accepting the existence of the
combination as proved and recognising the ineffectiveness of existing
laws and the need for an Act to regulate the trade.!?

It has been assumed on the basis of Galton’s detailed history of
the tailoring unions that the ‘Act for regulating the Journeymen
Tailors within the weekly bills of mortality’ gave the masters the
one-sided repressive law which they had sought. Closer examination
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of the evidence which he has provided suggests ﬂ;i‘lte t::v?;; :11;2
j ’s grievances W
addressed some of the journeymen's grievanc pile less
aimi i to regulate the employ
i t preventing them from combining
::ri?gc(fndpitions of the trade. In respect of wages they fc]‘fl'regcteh:
award of 2s. a week plus a breakfast allowance of threchalfpe
13
43?;1“ as importantly the masters were obhged to pat)i'c ;hs;el ar;i::;
i ire i f their previous prac '
for the full time of hire instead o . o P rictmes
If way through the day, which had been grie
2gftrﬁle?ozarnev)rvn:,an. An enforcement procedur.e upon appl;catlggotzlz
either side to the magistrates was pro_vidcd, n:ldl(fatlvg'o t; :ms "
intent that the legal rates should stick. Pepodlc adjus e
Quarter Sessions were allowed ‘according to circumstances oL p
| . 't ’. . . 3
> 3;:?;13 to find evidence of further trade union acflv}ity bg -,t,}tlf,
sourneymen tailors, Galton concluded that they were frig te;lle 1h
Jc(::nph};nce by the new Act.™ It could be as easxl}" a;gued : a; tth:i);
ime being having obtained most ot the
had been placated for the time b O e s
inands, with which all masters pad to comply
3;::2::1 lsaid down. Certainly, on th; ‘gfnas;cirs ;c\:m az;lcilteni:e,n:)}:ez'oh;i
o fear of prosecution before this ‘
xgzonsez that they simply dissolved their club becaus::n lc:z k:t;,f what
it 1 i he journeymen
f it is the case that this Act gavet :
theI 1w:\snted, it is more plausible to argue that. the ?utcon';fhv:;:
con}:iucive to tranquillity in the trade for some time 2 tt;r, :Zs b the
journeymen’s society now focused on enfc?rcmg the lega ra cs in 3
Jur'ldmmatic fashion. Overtime rates ren:xa?'ne"d for detern?ma I:ﬁ Odz
the two sides, and in times of ‘hurry’ in the tradg (during p1 lods
of General Moumning or toyal birthdays) -dox_lble thehnorm; rases
were customary and it is unlikely that the Act change ‘
Pra';t;cee;est evidence that the Act of 1720 betali'rlle .the fa::’lse:f; ‘iigla;l’
-
fixing in the London and Westminster tailoring {1
hv'veasgiilf:}};.enliter complaints by the masters that many busfl'n;j[f:m vlvicte;e
moving outside the district covered’ by' ‘the I_Bllls o Mort ar,]
ecially to the Marylebone area, to evade it. Accor ﬁl g_yris_
:smpendin}ig Act was passed in 1766 which ‘extended anfl umf (;l ej;_,lmd
diction to five miles around the city undet; thg ?;lthOI;ll:y o tte o
Mayor, Recorder and three other Aldermep.‘ Il:l € n:l ervenins
years tixc journeymen had made numerous agphcatlons an
ents both in hours and in wages.™ o
lmg:t:iclr:d examination of this first eighteenth-century Combinatior
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Act shows a

i fourneymen and th st sha s pecn umeomariy sopmn
e Joumney s 'been customarily su '
w);S : Coumr; w(’)l;};lee next Act, that of 1725 against comginatgigzt,ﬁ
e o r.louweavers, was muﬁch more repressive.'® It was
e oy forjo rneyman corybmations considered to have
intimidation. Yet it al‘;::argnea:: dp::qe?pre}d o vilence wnd
intimi . vision for ‘better pa 0
Evfn a; ltiltaetalss,l ;';gbade Fruck and.other forms of paymgnzr;erl:;nsf
the Senaltciin s a major (;ombmation Act can be found placatin .
e e 1o Xz:vers with machinery for settling and enfotcing
of weavers and other ::',:;tstrc:lgfci(r)ln:; thte CY;I’Y 311;' e
O ey ; he textile trades generally. )
1atigon 0? "v:::,l;}:‘ ':lhese scattered handicraftsmen lookedgto lega}, rengf
been obscued o t;:;tisn:s an a!ternative to weak combinations has
ooen Ooscured by the up ;ﬁ wexght attached to the purely repressive
casares of some A . e spxtalﬁelds Act was extended in 1792
ot o e ur;lrs }c:lf mlxc?d leths. The journeymen’s attach-
e s g machinery is evident from their indifference t

g the general Combination Acts in 1799 and in 18002?

and their great disappoint
S e 1%;2);11 ment and protest over the repeal of the

THE PAPERMAKERS’ ACT 1796

gsa s:(r; 5?13:10 l:;)n :;;1 e\;ng;;st;:xding of the evolution of thinking by
o S, JC 1 e government up to the passi
de‘;’?]::a;f; A;tshln 1799 and 1800, we are fortunati inmhga:ifxth:
caid by Pin zfooh t ebbackground to the Papermakers’ Act of 17g96
sad by Pitt to ave been a model for the general Act®: ‘It is cleé;
Lo yours ot ljltua}txon created by the steeply rising prices of the
jacer Years ot ¢ edel‘ghtec.nth century that first brought the paper-
akers and ‘e:’r oings into the.‘lir_nelight of official disapproval; 2
The ind Tr})lre .23 mainly centred in the home counties, especia.11
e e journeymen had used their strong organisation tz
cor gehemn mas;c..’.rs to concede high and frequent wage increases
and gon Ti’, tod ictate thfa terms of their employment from 1789
mmmm.n o :a eterr?manon .of the journeymen to extract the
maximum adv n;age rom their strength seems to have produced a
counter n from {he masters, who saw the power of the or.
journeymen as raising issues of control, and as justifying a sf::;
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against the combination. During a dispute which the journcymen
started in January 1796 they decided upon 2 lockout aimed at fore-
stalling the journeymen’s tactic of withdrawing labour from targeted
papermills. Prosecutions under the common law for conspiracy were
also tried. Both approaches were found to be ineffectual in the face
of the journeymen’s organisational and financial ability to withdraw

their labour and to evade the processes of indictment.
In April 1796 the combined master papermakers sought an Act

to suppress the journeymen’s cub and machinery to regulate

wages.* However due to the opposition ‘of some of the larger
akers, the wage-fixing clauses were dropped as tending to

paperm:
establish uniform rates contrary to the usual practice and desire of

masters to pay differential rates.” This omission was significant in
that it carried through to the general Act of 1799 giving it an
unbalanced suppressive aspect unlike that of most of the previous

trade-specific Acts. '
* The 1796 Act on combinations of journeymen papermakers seems
to have had little effect upon their society’s very secretive but

continuous existence in 1801 and beyond.? However its passage and

that of a similar bill against the London journeyman millwrights’

club in 1799 is indicative of 2 new mood by the legislators which

was unambiguously hostile to the journéymén’s interests and oper-
ations. The bald Act of 1799 ‘to prevent anlawful combinations of

workmen’, introduced as it was by Pitt himself,?” seems most prob-

ably to have sprung from this general mood, inspired by the masters
ear of government. Wilber-

and manufacturers who had by now the
force, close confident of both Pitt and the Yorkshire clothiers, who

certainly wanted such legislation, made an intervention during the

passage of the millwrights’ Bill which probably best expressed their
alling for a general measure: ‘These combinations he

mood when ¢
regarded as a general disease in our society; and for which he thought
nly to cure the complaint

the remedy should be general; so as not o
for the present, but to preclude its return.
As a government measure these Acts represented a new departure,

although how significant remains debatable. Most evidence suggests

that it was aimed at an industrial rather than a political problem.”

The privy council’s «Observations respecting the combinations of

workmen’, which seems to have influenced the govemment’s deci-

sion, listed the bricklayers, carpenters, cloth dressers, weavers, shoe-
makers, tailors and cabinet-makers as having active combinations:

<All of the above numerated branches have at times turned out and
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by that means compelled the Masters to consent to the required
terms. Some have thus advanced wages twice within four
whenever advanced no reduction is allowed however unfavourable
the times may be for their employers.” It advised that ‘combinations
among workmen as well manufacturing as others have of late years

advanced step by step to a system which calls for the timely aid of
the legislature’. 3

The shape of the Act,

years and

placing as it did the onus on the masters and

manufacturers to bring prosecutions rather than requiring the law
enforcement agencies of the state to do so, is also significant. The
government had, in any case, just passed a specific Act against
political societies.?!

Nevertheless the 1799 Act was a straightforwardly repressive one,
outlawing all collective agreements concerning wages, hours, quan-
tity of work, apprenticeship or, ‘for controlling persons carrying on
any manufacture, trade or business in the conduct Or management
thereof’.”> Offenders could be committed to hard labour in the
House of Correction for up to two months or to the Common Gaol
for up to three months on conviction before a single justice on the
evidence of one witness or upon confession. Other activities singled
out for punishment included combining to prevent other workers
hiring themselves or persuading them t9 quit any employment.
Attendance at meetings, payment or collection of subscriptions and
maintaining club funds were particularly aimed at and made punish-
able by fines, seizure and distributi
informers and defalcators.?® As with previous private measures, this
Act was primarily intended to give masters a speedier and more
effective legal remedy than could be provided by the common law.
It did not replace it, but the oft heard masters’ complaints about the
difficulties presented by tardy and cumbersome indictment processes
at the next Quarter Sessions encouraged them to think that a

summary procedure before a magistrate would be more effective.*
A right of appeal to all the Justices at general sessions was allowed,
but not an application to the Court of King’s Bench.

On the face of it this was a pretty draconian measure and the
surprising thing is that there were not more protests and petitions
from the journeymen. Admittedly the parliamentary timetable was
short®, but this was not unusual and did not prevent effective
lobbying on other issues. Equally on the government side, there
seems to have been a lack of detailed consideration of the measure.
One almost gets the impression that they just offered the masters
and manufacturers the model of the Papermakers’ Act straight off

on of the funds to encourage
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. . . om
the peg,® which in the absence of effective op.posmg.n el.ther nf;ro ™
’ - .
the-journeymen or in a Parliament in an anti-combination
i iny into law. o _
assed without scrutiny into o ‘ s
p' Not until the following year was there a sngr?lﬁcant react101111. I‘l::r
took the form of numerous petitions from _gumezt:lhen n::embers
itai i he Liverpool area. One of the
Britain, particularly from t _ e e Tory
ton, with the support of ¢ .
for that town, General Tarleton, ; ven the Tory
d a further committee of inquiry.
MP Colonel Gascoyne, secure her e
umber of significant proce an
report recommended a n r of ' procedural changcs
i i udicial review of jus
such as the right of seeking a J ces’ decisions
in Ki justices instead of one were n ded
in King’s Bench. Two jus i ‘ e ating
i i Id give evidence withou
convict and witnesses cou ‘ ° criminaing
i ts for the service of sum
themselves. The requiremen the se e oot by
d of convictions and comm
strengthened, and a recor | committals kep!
i with the Quarter Sessions.
magistrates and lodged ot P epreny
i d by the government,
recommendations were agreed ; : ressly
reaffirmed the intended principle of banning collective agree
by trade clubs. N  he
y,Equally significantly, the opposition wl;; iglea r:(civ a;::g:)l:gh the
issi i age-fixing machinery,
omission of any alternative w : tiner, Jthough the
, ed their opposition to any '
overnment expressly confirm: . y such clauses
tg>eing inserted, they eventually agreed to .mc.orpo;_ate bn:;l;trllg b
tration agreements, albeit in a mort:»'hmlltsei;i1 thon;lmbefore phose
eavers in a e
rently on offer to the cotton w. . :
;u;nt Tyhe amending Act of 1800 was the one in force until the
e e i 1 ainst combination
This outline of the evolution of the ‘aylv.s aghil e hich
i from mercantilist philoso s
eveals a definite trend away philc >
l\-’vhile definitely wanting to prevent combmatlolzlsc1 :'zro btlr;; de
urposes, nevertheless also considered that‘the state ha 0 obbea
fion to e,nsure some machinery for reg_ulangg wages lalm PRV
relations. The last manifestation of this policy \:iva; tthea S pWillingly
ich was rather concede
weavers Act of 1773 whic '
grapted. ) determining the price
Adam Smith’s theories about market forces deter g © price
v i now
i other commodity were
of labour like that of any : in the
ascendant and the Pitt government firmly ‘re51sted anyl'lr{loviiscultural
part of the most numerous groups of 'w;:irkers, tﬁ;i :gg ——
i wage-
workers and the weavers, to 1'¢:v1vczl t(llle roessed S-ade g
ith inflationary and dep
ments to cope with infla / tons.
This left a lopsided and oppressive armoury of f:on}mc;nt ;\n ! st
tory law which could be invoked against combination P
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or defend the interests of work

o otend the ers. By the penal standards

b e a:t::uctgg mofferllces were to be misdemeanours (:gt;l};:

o give e, 2 at comm onbaw. The intention seems to have been

o asters 3 peedier but lt.:ss.severe sanction, reserving th
more serious incidents. It is unlikely thatg thi:

p

THE OPERATION OF THE C

180024 OMBINATION LAWS,

Assessing t i i
Wider cgnt:lcfv:::i:lgil of the' lavs'rs 1s not a straightforward task
period have drawn in 0:}118 hlStOrl{ns o generally interpretiﬁg thé
different positions with y Con.lbmatlon ;aws to support their
th;m in their own right. (')I"ll:c (t)gflriltrilfn;ny' det‘aﬂ;d Consideration of
2 far-reachin : view is that they re
of the S igo Ct}l;aen(g:l;:S of Pohcy and the ‘most unqualiﬁ};d 51:::::1:(:
I contramy o & cretion of a class in the history of England’. 4!
concluded in 1927 thatVl;x:W o t'he _Hammonds, Dorothy Gebr- ¢
negligible instromer tfe Comb'maflon Acts were ‘in practice a ve%
number of Prosecutio0 oppression, and pointed to the very smal)l,
P Al mns anq stlll' smaller one of convictions under
evidence and the conﬂzimt}" hlS.tOHanS. since have mulled over the
Gespite a consuieme cting views, lltftle consensus has been reached
iy B lon aere e amount of primary evidence.® Ny
rend politigal 9:1:1 ;1e olf this formative period in the e
Ry o and eg:v framework ofi British trade unionism.
dnions. st s tgimerm;xem: practice in its treatment of trade
provided by an ect e of the passage of the Act of 1799 is
e and & B mange of correspc‘mdence between the Hoxﬁe
in that ‘principal ar:gls;rate concerning a combination of weavers
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to have renewed their opposition to the Act ‘to prevent combinations
amongst workmen’, and although it had nothing to do with their
distress, ‘yet the ill-intentioned will not fail to take advantage of it
as the cause’. This magistrate saw a peed for ‘rescuing the weavers
from the snares which have been laid for them’ and ‘to prevent any
serious or regulated plan of operations from growing out of the
temporary difficulties’. In the end the. local magistrates were

dissuaded from prosecuting the Weavers’ Association and instead the

weavers were to get a Cotton Arbitration Act. Such incidents

possibly educated the government as (o the counter-productive
aspects of the 1799 Act, disposing them to accept its amendment so
soon after its initial passage. -

In December 1799, faced with a request from the Lord Mayor of
London on behalf of the coal merchants to intervene and enforce the
Act against a seamen’s combination at Shields, the Home Secretary
again declined to act. He relied upon information from the Mayor
of Newcastle that it was no more than a traditional wage dispute
with the shipowners ‘differing as to the ‘quantum of wages™®. In
January 1800 the muaster tailors of London tried to enlist help in
ssure on magistrates to act against their journeymen’s

putting pre ‘
houses of call by threatening the publicans’ licences. Again the Home

Secretary declined to act. However this reluctance on the part of
ministers did not mean that local authorities were discouraged from
initiating proceedings themselves, as in October 1799 when the
Home Secretary encouraged the Lord Mayor of London to prosecute
a combination of journeymen bakers under the new Act.

1802 provides an interesting example of the use of the Act of 1800
as an instrument of civil power rather than of masters against a wage
combination. This was during the violent campaign against shearing
machines and gig mills by the shearmen of the west-country woollen
manufacture. The chief Bow Street magistrate, James Read, was sent
to Wiltshire to deal with the disturbances and planned to arrest the
shearmen’s committee. On 1 September he reported that six men
had been gaoled under the Combination Act, four for offences and
two for refusing to testify: ‘T am bringing forward as many cases as
I can under the Combination Act, ‘and by forcing some to give
evidence against others, I hope to provoke some quarrels amongst
them and by that means to be able to bririg some of their deeds to
light.’ ST
" The shearmen’s union was suspected to_have national headquar-
ters at Leeds, but a much more cautious. policy was preferred by the
Lord Lieutenant of Yorkshire, Earl Fitzwilliam, and it took some

85

British 'I'rade Unionism 1 750—18.;'()

, — .
From Suppression to Containment

 bointee nf meeting the evil sternly, but are Fhmking of application

stoe afiAnrnaumen.



ade Unionism 1750—185

time before he was convinced th

For a breach of this i
regulation d i
by the croppers under the ban e(ffr'ef}fleil;yeigeu

1s Certaml y t be y e
0 ConSIde[ ed usuall as a buslness Of a pl 1vate nature

but on thls occasion 1 must sa y 1t appcats to me « .. that the matter » the

¢ nature Cf thE dEan:lEltl:n gl ¢ita CI) dlffflﬁnt CllElIElEIEI.

_ pleasure, Mr Gott is decl
pire. The striking of woii::g

. subversive of th .

and to be enft . the general rights of H : epy? Bt/
against all (:;hC:;cuie b); violence, not only against tﬂle] h;SrtM?i' e Djects

people. Single men would not dare trc)) fa}::e :}?eo unced, bu;
menace o

SO0 numerous a

. nd so powerfi :

public protection ** p ul a band, without some good assurances of
o

This distincti
ction between pu ,
T rely trade di
combinations w , purely isputes, though un
tious, was 1 h_ose objects or potential were ptesfm dlawful, aqd
B ,t " crucial one for the authorities ed to be sedi-
ut what of the em , .
‘ ployers’ use of th
at the mercy of o the Acts? Were the jo
ituati y of the masters'? In the old trades and manﬁ]fal(ti:eym}in
res the

. ion and the exi
tegically plac : e existence of ver .
¥ Placed groups of journeymen like the shcarfnsctong’ o
change. Fitzwilli cn, seem to
. 1am, who seems t .
. o hav
and reasonably unbiassed, concluded: ¢

make the attem is i
pt. It is indeed unfo
I
that they have lost all superiorit The joumganasters
masters feel the inconvenienc 4

have yield

' ed 50 often

ority r;rl}e journeymen are now masters. Thé
pine at it, but it appears to me that they

86

) rom. SHPE
have no thoughts of meeting the evil sternly, but are thinking of application

to Parliament for further restrictions against the combination of journeymen.

Laws to this effect have been amended, and amended over and over again,
but still they remain inefficacious. So they will for ever. The system of
restriction is vicious. Parliament always feels it so, and whenever it touches
upon the subject its better principles are always a check upon its worse
propensities. But though masters cannot be vested with an unfitting auth-
ority over their servants, they may and ought to be protected in the full
exercise of their own just rights against all violence and against the effects
of terror.*
ective merits in the dispute of the
shearmen and their masters, there is little doubt that the situation
was far more complex than that presented by the Webbs or the
Hammonds as a ‘war against trade unions’.
Only very slight use was made of the Act of 1800 in the following
two decades, and research has not added very much in the way of
fresh evidence in recent years. No doubt an exhaustive trawl of local
newspapers and Quarter Sessions records would fetch up some more
cases. But it may be more pertinent to ask whether most masters,
on whose initiative prosecutions rested, decided not to use the law,
and what reason they may have had for this decision.

Take the case of the master millwrights in the London area who
had sought an Act for their own trade in 1799. We have evidence
of further disputes in 1801, 1805 and 1812, but these were all
resolved without reference to the Combination Act despite the
masters’ earlier lobby for an effective law.5 By 1813 the masters in
that trade seem to have gained the upper hand through industrial
means. By this time a number of them and other engineering
employers such as Galloway, Donkin,” Maudslay, Taylor and
Martineau had established engineering works, extended the
division of labour and flooded the trade with apprentices and semi-
skilled engineers.”® These employers played a leading role in the
repeal in 1814 of the apprenticeship clauses of the Statute of Artifi-
cers, removing the foundation of the journéeymen’s cherished restric-
tions on apprenticeship. The shift in the balance of industrial powes
is clear from the evidence of both masters_and journeymen to th
select committee of 1812/13 which investigated apprenticeship prio

to the repeal and also from the employers’ evidence to the 182
committee where they unanimously favoured repeal of the Combi
nation Acts, claiming that they had ‘broke the neck of all combi
nations’ and had no need of the laws.*

Other masters like those in boot- ‘and’ sho
regarded it as a waste of time simply to prosecu

Without entering into the resp

e-making clearl
te some of th
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ringleaders should they be so unguarded as to expose themselves as
targets during disputes. In 1802 the masters drew up another Act
‘for the more effectual prevention’ etc., in which they aimed at the
house of call system by threatening the licences of landlords who
allowed meetings of Journeymen on their premises. Nothing,
however, came of this and in 1804 the masters were still complaining
about the ‘tyranny’ of the cordwainers’ union and of the ‘thralldom’
to which they had been for so long forced to submit:

It may probably be thought that the masters ought to prosecute on these
occasions, but a recollection of what was the fate of Mr Newcome who,
for undertaking to prosecute, was, being deserted by the masters, entirely
drove out of the trade, as no man would afterwards work for him: The
masters therefore, fearful of similar treatment, submit to their exactions.5

There are frequent references to intimidation from other trades.
Trade disputes in Dublin were notoriously violent during this
period. The Chief Constable of Police there gave it as his opinion
that ‘terror among the labouring classes, timidity among the masters’
were the major reason that the Combination Laws were rarely
invoked there.** A similar situation prevailed in the ship building and
repair trades of Liverpool, especially among the sawyers and ship-
wrights. The town clerk reported that little recourse was had to the
Combination Laws ‘either from willingness or fear’.5

From reading the evidence for these towns from masters, jour-
neymen and authorities, one gets the impression of a much deeper
struggle over ‘control’ of the trade with regard to recruitment,
payment systems, work practices and a range of other issues. Some
masters were trying to change the established system and especially
to break down apprenticeship restrictions and increasingly to employ
‘non-regular men’, but strong societies of journeymen were effec-
tively resisting such changes. Violence against those whom .the
regular journeymen regarded as scabs, blacklegs or ‘foreigners’ was
endemic in desperately bitger disputes over these issues, and if any
law was to be used it wa more likely to be the criminal law. ‘)

Of course for much of the time relationships in most trades fere
fairly calm. This naturally encouraged most employers to eschew
any ready use of the combination laws in the inevitable but spas-
modic 'disputes which did occur, unless they considered that only
the force of the law would enable them to prevail when other
methods had failed.5 .,

Masters who invoked the law often found it ineffectual and even
counter-productive, inflaming and embittering relationships for years
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afterwards, especially when gaol sentences were imposed on well-
regarded striki leaders, as happened when The Times secured
conviction under common law conspiracy proceedings of seversl
compositors during a very bitter dispute in 1810, By 1834 o
spokesman for the London printers recalled this experience with
regret and indicated that as a result-of the following period of ill

.feeling, the employers had unanimously agreed never to use the laws

i 57
ag-jl:ciidal hostility to the extension of magistrates’ powers alsfo
seems to have made prosecution under the 1800 Act an uncertain
venture, and the higher courts seem to have been strict over ic
procedural requirements of the Act, so that obtaining a convx;txfo.r;
before the justices came to be viewed by some masters as of doubtfu

value. 8

EVADING PROSECUTION AND THE CLOUD OF
ILLEGALITY

ility of the journeymen’s clubs to evade prosecution and
;}:vizlt)ilirtlyby variod's meaZs has to be considered a most :slgmﬁc:.mt
factor in rendering the Act of 1800, like so many bftfore.xt, xneffectt.wc
in suppressing trade union activity. The societies in existence bledo;c
1799 were already unlawful at common la‘fv lfj their rules cou ;
seen to embrace trade as well as benefit objectives. z;n Act of '179
had legalised associations for the latter. purpose. Manz . Jo:f-
neymen’s societies had registered under it, ostens-lbly as nlen. y
societies, but in practice also concerning themselves in the regulation
of their trades.®® Rules governing trade matters afld _the bighly ritu-
alised oath-taking procedures for enrolment and binding of megxgber;
were probably always kept secret. The effect of the P.xcts of 1799 an
1800 can only have been to have put a greater premium on secrecg.
This can be seen from the ‘Articles of Agreement d'rawx? up by
the Amicable and Brotherly Society of Journeymen Mlllwng};lts kl!n
1801 for registration under the Act Qf !793 and lodged wit the
Registrar.®! All references to trade ob_]ectlvef are crossed out-in the
original with a handwritten marginal note, ‘this has the a}ppea;ant;e
of an improper combination’, presumab}y on the ad\gce 0f th:
Registrar or of an attorney. Rule 6 prqvades tt.lat mem ¢.ersh 31 he
‘lately dissolved Society of Joumneymen Mlllwnght:; ; L be
considered as members of this society Y"lthf?}ft payment of a mls::o
money’. In 1805 the journeymen publicly disavowed their member-

89

Rulsdals Mounda T llaiwlome 178N 108N

Lvnus Qunnreccion to Containment



d"eUnl'an{.im'I o

ship of any trade club, while at the same time extracting a hefty ‘

increase from their masters.”” In 1801 the journeymen paper-
makers’ correspondent referred to his meeting at Maidstone with 44

otl}cr Journeymen who approved and signed ‘the sick, and secret
articles of our Trade’.%?

There were many methods of evading prosecution. Certainly Very_ -

h‘t.tle was committed to writing and demands were conveyed surrep-
tlth!.lSly wherever it was thought there might be a danger of §ros—
ecution.® However it is clear that in most well-organised trades, the
masters. continued to recognise the authority of the clubs ’and

regularly negotiated with them, usually jointly settling books -of |

prices and other matters, as in inti i
Proshmaking e the London printing, coopering and
I?esl?ite such de facto arrangements, the cloud of illegality under
sthJCh Journeymen’s combinations had to operate at the turn of the
nineteenth century can only be thought of as highly prejudiéial to
them. And there seems little doubt that it was felt to be so by them
Tl.le evidence from both sides to the 1824 committee confirms a;
widespread sense of grievance. A Dublin master cabinet-maker

expressed another aspect from the point of view of a perceptive
employer: ' '

In our trade and other trades also there are some of the most respectable part
of the Community, who do not wish to take an active part; we genergll

Pay 4100 as an apprentice fee and a young man whose friends can afforc}i
to pay that must be somewhat respectable; it is not the infliction of the
punishment they care about, but these young men do not like to have their
names announced in the newspapers as being confined in N ewgate; therefore
_they w1!l not accept any situation as stewards or President; the co’nsequence
is, that it falls into the hands of uneducated men who are perhaps of warm
tempers, and do not know how to go about the matter; they see no results
but in violence. If the Combination Laws are repealed, respectable men

g:::elciﬁ have the upper hand in every trade and all acts of violence would

THE REPEAL OF THE COMBINATION LAWS

Such far-sighted views were gaining ground from 1814 when Francis
Place_ began his campaign for the repeal of the Combination Laws.
DgsP;te the vigorous opposition of the organised journeymen
Parhan?ent had swept away in 1813-14 most of the old legislétiox;
regulating wages and apprenticeship.®’ By renouncing all responsi-
bility in these matters, whilst retaining laws preventing workers
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combining to regulate wages and conditions, the state now appeared
to.be completely on the side of the masters.

- The story of the parliamentary campaign to repeal the combi-
nation laws which Place master-minded is . well known and the credit
given to his efforts deserved. However too great a reliance on his
own account of the episode has obscured the degree of consensus
which by that time existed in Westminster and even among
employers for the legalisation of some aspects of trade union activity.
Huskisson, on behalf of the government, informally facilitated the
efforts of those like Joseph Hume to introduce a repealing measure.
It is doubtful whether the efforts of Place and Hume would other-
wise have been so successful.®
. A sympathetic Select Committee was set up in February 1824 to
look into a range of old laws (such as those preventing the emi-
gration of artisans or the export of some kinds of machinery) and its
brief was later extended to include the laws on combinations. Place’s
boast of having stage-managed most of the evidence from both
masters and journeymen seems exaggerated when one considers the
full record of the committee’s proceedings. Nevertheless it does seem
that he succeeded in duping the government as to the precise terms
of .the Act which followed the committee’s recommendation of
repeal.®® For as well as repealing the various statutes against combi-
nation, the Act gave immediate immunity from prosecution even at
common law for objectives much wider than those considered legit-
imate by either of the sides in Parliament and _certainly by the
employers. These included the right to.combine ‘to regulate the
mode of carrying on any manufacture, trade or business or the manage-
ment thereof’.” Although the legitimisation of such broad objec-
tives may seem unremarkable to the modern reader, it was certainly
not so in 1824. It was one thing grudgingly to acknowledge the
expediency of allowing workers to combine peacefully for wage. o
other limited purposes, but quite another to legitimise the activitie:
of journeymen’s societies aiming at asserting a veto on managemen
powers over such matters as recruitment, discipline, paymen
systems and work practices generally. But the Act devised by Place
went through so quickly that the implications of the clause removing
the application of the common law of conspiracy were unnoticed.”

The practical implications were soon evident as a rash of turbulent
industrial unrest swept the country. There. was an immediate
clamour from the employers for a re-enactment of the Combinatior

Laws, both statutory and common.”® Place and Hume much taker

aback by the disturbances, remonstrated with the workmen.”

9
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-A new select committee set up included Hume, assisted still by '

Place, but was made up largely of members handpicked by. the
government. Having investigated the combinations most involved
in the disturbances, the seamen, papermakers, shipwrights, coach-
makers and cotton spinners, they resisted the pressur’e from
employ.ers, like the shipbuilders, to re-impose laws of the old kind
They dlq, however, recommend the restoration of the common lavs;
of conspiracy to trade cases although certain limited objectives were
to .b_e immune from prosecution.”® This distinction between the
gg:)umacy o}f cgmbin;;tion for some objects but not for others was
ecome the basis of a i i

to ecome the ba 11 future policy on the lav,vn relating to trade

It was based on the assessment by the 1825 committee of the
nature of the journeymen’s clubs of the period: ‘

3:1:1111; ot:i]ect.shappear to bg in most instances the regulation of wages
comt emsonvglxltct thtg :ta;surl?pt.lon, in fS:ertam particulars of a power of dictation
of the business of which they are en d; . th
which, if submitted to, would b b O ependonce ot tor
, e totally to subvert the independenc
_ ¢ of the
:‘x}a:}t‘el"s and l:icpnve them of all means of resistance to the future demands
eir workmen of whatever nature those demands might eventually be

And again:_ ‘It is stated on one side, and distinctly admitted on the
other that it is not a question of wages, and is therefore described
by masters to be a question of the power of, regulating the mode of
c.onductn.mg the business.””® The resulting Act embodied the distinc-
tion, legitimising trade union activities only for specific purposes
such as the regulation of wages or hours of work. It also stipulated
further .statutory offences such as intimidation, molestation or
obstruction during trade disputes which carried punishments of up
to thx.'ee months’ imprisonment. The precise interpretation of what
f:onstltuted these offences was left to the discretion of the police and
judges, a feature which remains to the present day.” o

CONCLUSIONS

The_ Combination Laws were a product of a highly regulated
mFdleval society. Originally they were aimed at suppressing associ-
ations of both masters and journeymen — traders as well as producers
— to prevent t%xem raising the prices of their products and services
Apart. fro.m being regarded by the courts as a restraint of trade suc};
com?nnanons were viewed by the legislature as conspiracies ;nd as
~ tending to usurp the wage-setting functions of the State.
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The Combination Laws were revived and augmented significantly
during the eighteenth century with Acts of Parliament aimed at
preventing specific groups of journeymen like the tailors, weavers,
paper-makers and millwrights from utilising their organised strength
to dominate or regulate their trades in accordance with their practices
and customs. However, the wage-fixing aspects of legislation on the
model of the Spitalfields Acts were also sought by some like the
weavers. :

All these laws were largely ineffective in suppressing combina-
tions because unenforceable. With the removal of other medieval
industry-regulating legislation in 1813 and 1814 the Combination
Laws stood out as anomalous, one-sided and unjustifiable. They
were repealed in 1824 following a Parliamentary inquiry which heard
a preponderance of opinion — masters, employers and authorities as
well as journeymen — in favour of repeal. A more restrictive basis
for the lawful operation of combinations was established in 1825.
This was the legal framework which the forerunners of today’s trade
unions had to operate until the newly.constituted unions became
strong enough to remove many of those restrictions after 1871.

The foregoing interpretation is at odds with the traditional
labour historians’ view of the Combination Laws, founded
on Marx’s influential section in Capital .and eminent works like
those of the Webbs and the Hammonds. Yet neither does it accept
the view of those like M. D. George that the effect of these acts was
‘negligable’. Marx saw the ‘Combination Laws ‘as 2 continuous
barrage of ‘legislation against the expropriated wage-labourers’,
stretching over five centuries of capitalist accumulation. 1 have
attempted to show that a more detailed analysis of those laws reveals
a much more complex picture affecting mainly artisans, viz. small
masters and journeymen handicraftsmeén. *Similarities between their
associations and those of the emerging trade unions of Marx’s time,

together with the superficial continuity .of the legal form of all
combination laws since medieval times;::lent plausibility to the
traditional view. But we have only to consider such a statement as:
“The barbarous laws against Trades Unions fell in 1825 before the
threatening bearing of the proletariat’” iri order to realisc.that it is
seriously flawed as a historical statement. . The trade clubs had only
a.marginal influence in the. repeal of the combination laws as is well
known and it would be truer to say that those laws were nearly re-
imposed in 1825 due to the threatening ‘bearifig of the artisanate. If this
intérpretation is sound, it would call in question some received views
on the formative period of trade union law and history.
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3 The English Combination
Laws reconsidered

John V. Orth!

In 1799 Parliament passed a statute outlawing combinations, that is
unions of workmen for economic improvement;’ in 1800 it legislated
again, repealing the earlier statute but maintaining the ban with only
minor modifications.?> The two statutes are commonly known as the
Combination Acts or, less precisely, the Combination Laws.
Looking backward a century later, Fabian historians regarded the
Combination Acts as a new departure in the legal history of trade
unionism (see Webb and Webb 1920: 64, 72; Hammond and
Hammond 1917: 113). But in an article entitled “The Combination
Laws Reconsidered,” published a year after the General Strike of
1926, M. Dorothy George (who may be safely labeled a non-Fabian
historian) argued that the Acts were a point on which nothing
turned.* Although the historiographic lines have wavered in the last
half-century, they have largely held. Referring to the Combination
Acts, J. H. Plumb asserted, “Time and time again these Acts were
invoked to suppress savagely and indiscriminately the movement
towards trade unionism” (Plumb 1950: 158).° With more attention to
the sources, E. P.Thompson admitted that they were ‘‘not as widely
employed as might have been expected” (he never identified whose
expectations he had in mind), although he insisted that “their general
prohibitive influence was ever-present” (Thompson 1963: 505).
Replying to Thompson, A. E. Musson has broadly asserted:

“One of the most deeply-rooted myths in trade-union history is that of the
cruelly oppressive Combination Laws. This belief, however, is based on
historical error and misconception. It arises mainly from confusion of
the Combination Laws of 1799-1800 with other, older, legal controls,
which were actually more severe and more frequently enforced.”

< (Musson 1972: 22)

George’s article remains central to the debate: it is the principal
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source for those who deny the significance of the Acts and has not
been directly challenged or refuted by their opponents. The sur-
prising longevity of this scholarly article is perhaps attributable to
labor historians’ allergy to legal detail. This paper reconsiders
George’s historical method. It reviews the questions of law that she
raised, reexamines the scanty evidence on enforcement, and
reassesses the place of the Combination Acts in the longer history of
labor law.

The genesis of the Combination Acts was described by John and
Barbara Hammond in their valuable study of the Town Labourer
almost seventy years ago, although the laws’ specific provisions have
received little attention since then. In 1799 a well-organized
combination of journeymen pressed the master millwrights for
higher wages. The employers responded by petitioning Parliament
for a statute to provide easy, speedy, and cheap convictions for the
crime of combination — similar to legislation enacted for other
trades. Within months Pitt’s government, following a suggestion by
Wilberforce, adopted the proposal as its own, but on a much wider
basis: Parliament was to supply a remedy for combinations in all
trades. This was a sweeping curtailment of trial by jury, but in spite of
opposition by Lord Holland and other Whigs, it was speedily passed
by a parliament much inclined to fear that combinations of workmen
were increasingly infected with French-inspired sedition. The bill
became law in July 1799. Extensive petitioning by workmen against
some of its terms, particularly its central feature of summary
proceedings, led to minor revisions that nonetheless did not touch the
principle of the 1799 Act. The result, the Combination Act of 1800,
was the primary statute governing the legal status of trade unionism
until its repeal in 1824. Its provisions, and their application, were the
main concerns of M. Dorothy George and subsequent historians.®
The Act defined an illegal agreement, provided summary
measures as an alternative to trial by jury for its prosecution, and
made other minor innovations in the law. An illegal agreement was
one made by workmen for obtaining increased wages for themselves
or others, or for lessening or altering their hours or quantity of work,
or for “wilfully and maliciously” preventing or hindering an
employer or an employee from freely contracting, or for dissuading
engaged men from working. More generally, an agreement for “con-
trolling or anyway affecting” employers’ conduct of their affairs was
illegal. To make such an agreement was criminal, to combine to do so

-
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was equally criminal. Meeting or encouraging others to meet for
illegal purposes was criminal, and refusing to work with others, once
hired, was also criminal. Provisions were made to punish those who
supported combinations with money, to compel the discovery of such
money in courts of equity, and to seize collected funds.

All proceedings could be heard and concluded before two Justices
of the Peace (not themselves masters in the trade concerned) on
confession or on the testimony of one witness. Recalcitrant witnesses
could be imprisoned by the Justices, but were given immunity from
prosecution if they testified against others. An appeal to the Sessions,
where Justices sat together, was possible, but the Act required sub-
stantal recognizances to do so. Civil actions against anyone for
anything done pursuant to the Act had to be begun within three
months. Even more striking, trials of accused persons could be held
in their absence.

A Jusfice could also license an employer’s use of labor which would
otherwise be illegal, thereby allowing an employer to employ men
(for example) who had not served their apprenticeships when he
found himself in dispute with his qualified workmen. (And disputes
in the eighteenth century were very likely to be about precisely such
attempts by employers.) An apparent counterweight was the cre-
ation of a new crime: combination by masters to reduce wages, add or
alter hours, or increase the amount of work. The penalties reflected
the existing balance of classes: for this offense masters might be fined
twenty pounds, but for almost all the offenses committed by work-
men the penalty was three months’ imprisonment. Final

innovation of apparent neutrality was the provision of arbitration in
_ disputes-aver an existing contract or wor ydone,” —

In her influential article sixty years ago, M. Dorothy George
argued for a reconsideration of the historical significance of the
Combination Acts. Although she referred in the course of her
argument to other laws against combination,® she expressly called for
a reappraisal only of the successive Acts of 1799 and 1800. With
unconscious irony she insisted that the other laws against combina-
tion were harsh in order to prove that the Combination Acts were
negligible. The laws against combination to which George referred
were of two types: statute law and common law. The statutes, to the
extent they were enacted @ art period, were all limited to
particular trades, and many applied to particular trades only in
particular places. The common law, which had to be gathered from
decisions in scattered cases, applied to all trades everywhere. Not
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only were the Combination Acts redundant, George argued, they
were also infrequently enforced. In explanation of the latter fact she
pointed to the hostile attitude of the common-law courts toward the
summary procedure prescribed by the Acts.

Bolstering her argument about the insignificance of the Combina-
tion Acts, George summarized their parliamentary history in such a
way as seemed to show that MPs regarded neither Act as epoch-
making: “Except for the apparently casual intervention of
Wilberforce, supported by Pitt, the Act of 1799 would have applied
to millwrights only” (George 1927: 226). Furthermore, “‘the Act of
1800 (the only one which was operative) was prepared by (among
others) Tarleton, the favourite of the Liverpool artisans, and by
Sheridan” (George 1935-36: 177). Finally, “‘[n]o opposition appears
to have been made to the Act of 1800 which altered the objectionable
provisions in the former Act” (George 1927: 226); ““(like the Act of
1799) it passed unnoticed and was not even mentioned in the Annual
Register” (George 1935-36: 177). Without pointing out the obvious
fact that historical figures are not necessarily the best judges of
whether their actions constitute a new departure, one can fault
George’s summary for tendentiousness. Whether or not Wilber-
force’s intervention in 1799 was casual, the Prime Minister’s certainly
was not. Two months had elapsed since the suggestion was made, and
the government had prepared an elaborate bill. In 1800 the Prime
Minister took a personal interest in the arbitration clauses. The 1800
Act was, to be sure, drafted by a committee of six that included
Tarleton and Sheridan, known opponents of the Combination Act.
While it reflects well on the fairness of parliamentary procedure
during the dark days of struggle with Revolutionary France — and
may even reveal something about that awesome abstraction, the Rule
of Law® — the inclusion of critics on the committee does not make
them accountable for the Act’s contents. Nor does passage without
opposition through the unreformed Parliament mean that a more
representative body would have passed it nem. con. In light of
numerous petitions, it is, of course, false to say that the 1799 Act
passed unnoticed.'®

With regard to the Act of 1800, in effect until 1824, George argued
that it was infrequently enforced. Although she suggested at one
point (George 1927: 227) that this was due to ‘‘compromise and
toleration, good sense and moderation,” her principal argument was
that statutes conferring summary jurisdiction tended to become
inoperative. “They were defeated,” she said, “by the difficulties of

drafting an information, by appeals to the Sessions (often at a
distance), and by the frequent quashing of convictions on technical
points” (George 1935-36: 174). To support her argument that
informations were so easily defeated on technicalities, George
quoted comments by a London magistrate that had nothing to do
with combinations.!! With respect to the Combination Act itself

George asserted:

“many convictions which survived the Sessions perished in the King’s
Bench. There was a remarkably interesting case in 1805 on the Combina-
tion Act, whose importance appears from the fact that Erskine, Garrow,
and three other counsel had been briefed for some cotton spinners who
were appealing against a conviction. The conviction was quashed and the
decision, which shows how difficult it must have been to draft an
information under the Act, may well have discouraged prosecutions.”"?

The case relied on is R. v. Nield,'* which pace George is the only
conviction under the Act known to have “perished” on appeal to the
common-law courts. On 28 November, 1804 the defendants had been
convicted before two Lancashire Justices of the Peace of havingon 1
November at Chalton Row in the county, entered into

“a certain agreement for the purpose of then and there controlling W.
Borradaile, etc. then and there carrying on the management and trade of

- cotton spinning, as masters and partners, in the conduct and management
of their said trade and manufacture; the said agreement not being a
contract made between any master and journeyman, or manufacturer, for
or on account of the work or service of such journeyman or manufacturer;
contrary to the form of the Stat. 39 & 40 Geo. 3, intitled, etc.”"*

For this offense the defendants were to be confined in the common
jail for three months. The defendants, however, exercised their right
of appeal. In the first round they were unsuccessful; the sessions
affirmed the conviction. As permitted by the Act of 1800, the
defendants then petitioned for a writ of certiorari, which was granted.
Consequently, the case came before the Court of King’s Bench, Lord
Ellenborough CJ, presiding, on 22 May, 1805. On behalf of the
defendants, Thomas Erskine attacked two alleged defects in the
Form of Conviction that had been brought before the judges. First,
the agreement for which the defendants had been convicted was not
set out but was summarily stated as an ‘‘agreement for the purpose of
... controlling” their master. Such conclusory language deprived
the defendants of effective review. There was ‘‘a wholesome rule of
law,” insisted Erskine,
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«“which is even more necessary to be observed on convictions before
inferior magistrates than in indictments before the higher tribunals,
namely, that every indictment or conviction should contain a charge of the
offence with such certainty as that the Court may see that the offender is
plainly brought within the law which he is alleged to have broken; so that an
innocent person may not be condemned upon a misconstruction of the law
by an inferior tribunal, without any means of redress.”**

Erskine’s second argument, a pleading point on which he wasted
little timte, drew attention to the fact that although the Act outlawed
agreements entered into “for controlling” a master, the conviction
was for an agreement entered into “for the purpose of . . . con-
trolling” a master. “Though the difference may seem to be small,”” he
said, “yet in a case of this sort even a literal variance is important.” "¢
The judges, who quashed the conviction on 25 May, were per-
suaded. Lord Ellenborough, speaking to the first point, said:

“In all instances where jurisdiction is given to inferior magistrates in certain
cases, it is necessary that the Court should see that they do not exceed
that jurisdiction. The statute in question gives the magistrates a summary
jurisdiction to repress agreements by journeymen for controlling their
masters in their trade, they should therefore have stated what the
agreement was, in order that the Court might see whether it were an
agreement for controlling the masters in their trade within the meaning of
the statute.””"’

On the second point, he also agreed with Erskine, although he
seemed to raise it from a mere pleading point to the level of sub-
stantive law:

“It is necessary to shew a criminal object, as well as a criminal intent. . . . It
is not enough that the agreement should be for the purpose of controlling,
that is, with intent to control; but it must be entered into for controlling,
that is, for effecting that object.”"®

Nield is indeed, in George’s words, “a remarkably interesting
case” (George 1935-36: 174), but it does not support her conclusion
as stated. The case has nothing to do with the difficulty of drafting
informations under the Act. The conviction, to be sure, was quashed
and one of the grounds might well be described as a technicality. But
the fault lay in the Form of Conviction filed by the Justices. Asshown
earlier, no formality was required for informations. The only record
was embodied in the Form of Conviction. Frequent reversals of
convictions might certainly discourage prosecutions. But the judges’
ire in this case was directed not at the complainant and his informa-
tion but at the Justices of the Peace and their record.
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The real interest of Nield lies elsewhere. The larger issue in the
case — and George recognized this — is the common-law courts’
attitude toward summary procedure. Eighteenth-century jurists like
Blackstone thought that summary proceedings were increasing and
ought to be diminished (see Blackstone 1765-69: 277-18). A close
watch had to be kept on “inferior magistrates.” The holding
cautioned the Justices of the Peace to exercise care in filling in the
blanks in the statutory Form of Conviction. Of course, if Nield
signified the emasculation of summary procedure, it would amount to
the defeat of the main intention of the Combination Act. Yet there is
no reason to leap to this conclusion. Nothing in the record suggests
that Nield and his seven co-defendants would not have had their
conviction upheld if the Justices had only been more explicit and
more careful. '

This conclusion is supported by another interesting case on the
Combination Act, not mentioned by George: R. v. Ridgway in
1822.'° In that case the Form of Conviction was more amply filled
in.?* On appeal to the Sessions the conviction was quashed because
of objections to the Form of Conviction. The order for quashing the
conviction was, however, subject to the opinion of the Court of
King’s Bench as to the sufficiency of the Form. That court brought
the record before it for review by certiorari. At the hearing John
Williams and Thomas Denman argued in support of the Order of
Sessions. Their argument involved two contentions. First, King’s
Bench should never interfere after the Sessions had quashed a
conviction: “This is like moving for a new trial after an acquittal for a
misdemeanour, owing to a misdirection on the part of the Judge,
which is never allowed.”*' Also, the Act limited actions to three
months after the crime. If the court were to find the Sessions in error
on a matter of form and if it were to send the case back for an appeal
on the merits, then a period much longer than that contemplated by
the statute — in this case more thana year —would have elapsed. But if
the first argument should not prevail, there was a second argument
for supporting the Order of Sessions. Put simply, it was that the
Sessions were right in finding the Form of Conviction improperly
filled in. It does not follow the words of the Act. The combination was
alleged to be “for the purpose of obtaining an advance of wages’’ not
“for obtaining an advance of wages.” Here, of course, the oracular
utterance of Lord Ellenborough in Nield on the differences between
“criminal object”” and *“criminal intent”” was relied upon.

The judges were not convinced. Without waiting for argument
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against the Order of Sessions, they quashed that order and sent the
case back with directions to hear the appeal on the merits. Ignoring
the argument that the court should not interfere when the Sessions
quash a conviction, the judges found the Form of Conviction
unexceptionable. Lord Ellenborough’s reasoning was deliberately
and expressly rejected. In the words of Sir Charles Abbott,
Ellenborough’s successor as Chief Justice:

“No man entertains greater respect for the opinion of Lord Ellenborough
than I do, but I own that the observation quoted from Rex v. Nield and
Others is not satisfactory to my mind. He seems to have considered the
word purpose as synonymous with the word intent, and to have thought
that an agreement with intent to control might not be an agreement to
control.”?

What is the law in the aftermath of Ridgway? First, it is clear that
the Form of Conviction need not follow the exact words of the
Combination Act. Second, in cases like Ridgway involving illegal
actions it is sufficient to state the offense in general terms without
including the evidence to support it. Finally, in cases like Nield
involving illegal agreements, it remains necessary to set out the
agreement and not simply to describe it as illegal. It is important not
to overstress the difference between Nield and Ridgway. To be sure,
the Court of King’s Bench let the workmen off in the former and did
not in the latter. But this only shows that the judges were not
primarily concerned with the status of the defendants. Lord
Ellenborough and Sir Charles Abbott were more concerned with the
Justices who tried them than with the men who were tried. These
“inferior magistrates” were to be supervised whenever possible.
Their judgment on the illegality of an agreement, a matter of law, was
not to be trusted, although their conclusions on matters of fact (such
as that an agreement was entered into or that a meeting was held)
could not be challenged. In both cases the court sought to enlarge its
power of review. Arguments which limited its oversight were re-
jected. The judges in Ridgway did not even deign to respond to
Williams and Denman’s argument that they should not examine the
grounds on which the Sessions quashed the conviction.

The rule in Nield benefited the workmen. In immediate terms it
meant the freedom of eight men. For those with good advice and
adequate funds (surely a small number in the first quarter of the
nineteenth century) it meant greater procedural fairness. Perhaps, as
George has argued, it also meant fewer prosecutions. The rule in
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Ridgway, however, was detrimental to the workmen. The men
charged in that case had one of their weapons, albeit a not very potent
one, knocked from their hands. The Form of Conviction need not
follow the words of the Act; equivalence was sufficient.” The point is
not that hostility on the part of the common-law courts toward
summary procedure was not important, but rather that the workmen
were not the inevitable beneficiaries of such hostility.

George argued that the effect of such hostility was the disuse of the
Combination Act of 1800. This disuse appears, she said, in the
Parliamentary Papers:

“The chief authority for the effects of the Combination Laws (there were
some thirty or forty of them, including Scottish and Irish Acts) is the
evidence given to the parliamentary Committee on Artisans and
Machinery in 1824. This evidence was carefully arranged by Francis Place
to show that the laws were oppressive, that they were not only ineffective in
preventing combinations but did in fact encourage them, and further, that
if the laws were repealed, strikes would cease. The witnesses were chosen
to represent different trades and localities and instructed ‘to state the evils
of the Combination Laws.” The case against them was thus fully stated. . . .
Four of the convictions mentioned by witnesses seem to have been under
the Act of 1800, and one of these was confirmed by the Sessions on appeal.

There were also three convictions quashed on appeal.”
(George 1927: 216)

As stated, the evidence is damning indeed. If there were only one
successful prosecution (i.e. a prosecution that had not been over-
turned on appeal) under the Act of 1800, then a prima facie case
would be made out for its negligibility. However, there is reason to
question the reliability of the Select Committee’s evidence on this
point. In a celebrated parliamentary maneuver, Francis Place
managed the repeal of the combination laws in 1824 (see Wallas 1918:
ch. 7; Orth 1976). It is true that he arranged the evidence before the
Select Committee to support his cause. But Place was not interested
in showing that the combination laws were an effective instrument of
oppression,; instead, he arranged the evidence, as George admitted,
to show that they were ineffective. Evidence of frequent use might
have jeopardized the cause of repeal.

George was certainly correct to carry the historical argument
beyond the mere terms of the Combination Act and to investigate
practice under the Act. Yet she seems not to have carried the
argument far enough when she stopped at the point of actual
prosecution. The Select Committee did find evidence of the deterrent
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effect of the combination laws.?* An iron master recalled

“the case of a combination among about eighty of our own workmen,
which was entirely stopped by taking them before the magistrate; but I am
not prepared to say on what Act of Parliament he committed. The
magistrate would have committed the men to prison, but they were sorry
for what they had done, and we took them to work again; but it entirely put
a stop to that and to a more extensive combination, which we were aware
would have followed, if this had not been promptly stopped.”*

This case, of course, found no place on George’s short list of con-
victions under the Act of 1800, but it surely was as effective in altering
the behavior of the men as a successful prosecution, complete with
Form of Conviction. The Annual Register for 1804 reports another
aspect of deterrence:
“Four of 1,010 journeymen bootmakers engaged in a combination against
their masters, were examined at Marlborough-street police office. Three of
them were sentenced to hard labour in the house of correction for two

months and one for one month; which timely severity, speedily put an end
to a widely spread and dangerous conspiracy.”?*

The impact of the Combination Act on the four convicts is obvious.
But the Act also had an effect on the thousand-odd other boot-
makers. Although they were not tried and convicted under the Act,
they gave up their common action. Presumably, when they saw four
of their number summarily punished, they concluded that further
resistance would only expose them to the same fate.?’

Deterrence is certainly one aspect of the effectiveness of a law,
but it is almost impossible to measure. The evidence is usually
impressionistic. But prosecutions are a different matter. The Form of
Conviction remains as tangible evidence in the files of the Sessions or
in the files of the higher courts if removed by certiorari. Here, surely,
rather than in the testimony to the 1824 Select Committee, lies the
only reliable answer to the question of the negligibility of the
Combination Act. Little evidence is presently available on the Forms
of Conviction in the files of the Sessions. When John Foster a dozen
years ago examined the records of the Lancaster Quarter Sessions
from 1818 to 1822, he found seven successful prosecutions involving
twenty-four men (Foster 1974: 29, 283 n.11). For an industrial area
that was passing through difficult times this is not a large number,
particularly when there can be no doubt that combinations in fact
existed, but it is more than the single instance that George considered
negligible. In addition, the file Foster searched is not, as he supposed,
complete. The prosecution of “T. H. etc.” at Great Bolton in
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Lancashire under the Combination Act, which formed the basis of R.
v. Ridgway, is not mentioned, either when it was quashed by the
sessions in 1821 or when it was remanded by King’s Bench in 1822.

Yet even with these additions ~ and with the deterrent effect
factored in at some value or other — it is clear that the trade unions of
Lancaster did not live under a reign of terror. Why were there not
more prosecutions? Foster answers this question by quoting a letter
from Colonel Ralph Fletcher, Bolton’s “‘coalowner magistrate,”” who
wrote:

" “About Oldham the colliers are universally out. Mr. Chippindale writes
that the masters have not courage to proceed against them either for
combination or neglect, although the workmen’s organised committee sits
on stated days at a public house in Manchester, as if on legal business.”

(Foster 1974: 50; original emphasis)*®

This answer is certainly correct as far as it goes. The Combination Act
required someone, normally a master,? to set it in motion. And,
given their vulnerability to economic reprisals or physical force,
many masters indeed lacked the necessary fortitude. The master
shipwrights of Liverpool called for “a competent military or civil
aid.” They thought a public prosecutor would help — if individual
masters did not have to apply to him publicly for a prosecution.*
George argued that the Combination Acts signified very little
because they were not enforced and because there were other legal
restraints on combination. She placed special emphasis on the
opinion of George White, whose credentials were indeed impressive.
White served as clerk to the Select Committee on the laws against
combination and drafted the repealing Act of 1824. He had, he
asserted, made the laws relating to masters and workpeople his
“particular study” for twenty years.’' He coauthored a book on the
subject in 1823 with Gravener Henson, a man with the reputation of
having been a Luddite, even “General Ludd” himself.*’ In that
book, the Combination Act of 1800 was described as having been *‘in
general a dead letter upon those trades upon whom it was intended to
have an effect; namely, the shoe-makers, printers, paper-makers,
ship-builders, tailors, etc.” (White and Henson 1823: 84). In
George’s words, the authors considered a clause of the Elizabethan
Statute of Artificers requiring workmen to finish their work** to be
“the chief mill-stone round the neck of the worker” (George 1927:
215). One may legitimately question whether George should have
given such prominence to White and Henson’s testimony that the
Combination Act was “‘a dead letter” (George 1927: 215, 217, 227,
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1935-36: 173, 175). After all, they went on to state “But if the evil
has been slight in the general travelling trades, it has been extensively
felt in the general local manufactural trades of the kingdom™ (White
and Henson 1823: 86). In fact, the authors described the Combina-
tion Act of 1800, not the Statute of Artificers, as “a tremendous
millstone round the necks of the local artizan, which has depressed
and debased him to the earth” (p. 86). In context it is clear that White
and Henson did not consider the Combination Act to be “a dead
letter” in general, but only to be ineffective with regard to certain
trades. In those cases other laws were more potent.

There were, to be sure, combination laws before the Combination
Acts of 1799 and 1800. Arguing that the Combination Act of 1800 was
overrated by historians, George dismissingly asserted: “This Act
merely added one more to the many existing Statutes” (George 1927:
226-27). According to George, there were “‘some thirty or forty of
them, including Scottish and Irish Acts” (George 1927: 214) “of
which the Act of 1800 was the last” (George 1935-36: 174). George
had in mind the statutes repealed in 1824.** To be exact, there were
thirty-four such statutes, and the Combination Act of 1800 was not
the last. Three post-1800 statutes against combination were repealed
in 1824: two applied to Ireland,* and one to Ireland and Scotland.?®
Of the remaining thirty-one Combination Acts, eleven had been
passed before the Glorious Revolution. One was from the fourteenth
century,’’ five were from the fifteenth,3® four from the sixteenth,*
one from the seventeenth.* Together they lent an air of antiquity to
the list. To conclude from the numbers that combination was an old
English crime, however, would be a mistake. Of the eleven statutes
against combination dating from before 1688, only four had been
passed by the Parliament at Westminster;*' six had been passed by
the Scottish Parliament,*2 and one had originated in Ireland.*

The eighteenth century would seem to have been the golden age of
legislation against combination. Hanoverian Parliaments enacted
twenty statutes.* Yet it would be a mistake to conclude that twenty
distinct crimes were created. For one thing, there were still two
simultaneous Hanoverian Parliaments: one at Dublin and one at
Westminster. Ten of the twenty statutes were Irish.*> To some
extent Irish legislation paralleled English; the Irish silk-weavers, for
example, were regulated by an Act that was modeled on the English
Spitalfields Act of 1773.4¢ In addition, the Parliament at West-

. minster passed one Act applying only to colliers in Scotland.*” Even
the nine truly English statutes were limited in extent: two applied to
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tailors in London and Westminster;** four applied to the textile
trade, including hatters;* two applied to silk-weavers in Spital-
fields;®® and one applied to papermakers.® George correctly
observed that until 1799, “eighteenth-century English Statutes
against combinations had been concerned with particular trades
only, but this was the natural result of the prevalent system of
legislation by private-bill procedure on petition from the parties
interested” (George 1927: 226.) In other words, problems received a

~ legislative solution if the petitioners were rich or powerful or had
friends in high places. Policy was fragmented, but so was society. £

Procedure reflected the old society in which industry was organized
by trade rather than by class. Men were silk-weavers or tailors, and
the dissimilarities between the trades in which they worked still
overshadowed the similarities between the workmen in the various
trades.

Arguing that the legislation of 1799-1800 did not constitute a new
departure, George asserted that penalties under the earlier laws
against combination were more severe. “The Act for the woollen
trade,” she pointed out, “had made it felony to assault or threaten
masters for not submitting to ‘illegal by-laws and ordinances,’ and
felony without benefit of clergy to break into a house or shop to
destroy work.”®* These harsh penalties were, she said, later
extended to other textile trades.*® So much may be conceded. To
imply, however, that these were the punishments for combination is
misleading. Draconian punishments were inflicted for violence to
persons or property; the punishment for combination provided by
these statutes was limited to imprisonment (with or without hard
labor) “for any time not exceeding three months.””> The fact is that

eighteenth-century statutes imposed no harsher penalties on-

combination than did the Acts of 1799 and 1800.

What George failed to point out was that the particularistic
legislation was limited in extent and that in consequence the general
Acts of 1799 and 1800 marked a significant extension of statutory law.
Rather than the *“thirty or forty” laws she referred to, there were in
fact twelve statutes that overlapped the Combination Acts,* of
which nine dated from the eighteenth century.® Only by statute
could the delays and uncertainties of common-law procedure be
avoided; and it was precisely the inadequacies of common-law
procedure that had motivated the master millwrights to petition
Parliament in the first place. Furthermore, George overlooked a
significant omission in the Acts of 1799 and 1800. The prior
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eighteenth-century statutes had provided for wage regulation in the
trades concerned; combination was outlawed at least in part because
it interfered with this arrangement (see Webb and Webb 1920: 72;
Thompson 1963: 504). In keeping with this tradition, the master
millwrights had petitioned for “regulating the Wages” of their
workmen, as well as for “the better preventing of unlawful Combi-
nations.””” But the general Acts precipitated by this petition
attended only to the second request. The opportunity for wage
regulation provided by the arbitration clauses of the 1800 Act were
deleted with the approval of William Pitt himself.

It is a cardinal point in George’s argument for a reconsideration of

the Combination Acts that they constituted “a far less potent instru-.

ment of oppression than a prosecution for conspiracy at common
law” (George 1927: 405). Although she argued that the Acts went
unenforced and that they were insignificant compared with the
statutes covering particular trades, it was nonetheless the common
law of conspiracy — apparently ancient and certainly harsh — that
principally supported her argument that the Combination Acts were
not new and not severe. Although George argued that conspiracy “in
restraint of trade” was recognized early in English history, her chief
reliance was on two eighteenth-century cases:*® the Cambridge
Tailors’ Case® in 1721 and R. v. Eccles® in 1783.

In 1721 some journeymen tailors in Cambridge were indicted “for
a conspiracy amongst themselves to raise their wages.”” After being
found guilty, they petitioned for a writ of certiorari to remove
the record to King’s Bench. In that court their counsel alleged five
errors. Three were pure pleading points: the county was not named;
the words domini Regis were omitted from the caption; it was in-
consistent to describe the defendants as both yeomen and journey-
men tailors. The court quickly brushed aside these complaints. Two
other allegations, however, raised more substantive issues. First, “no
crime appears upon the face of this indictment, for it only charges
them with a conspiracy and refusal to work at so much per diem.”
This was insufficient, it was alleged, because under the Statute of
Artificers they were obliged to work per annum rather than per diem.
Second, ““this indictment ought to conclude contra formam statuti; for
by the late statute 7 Geo. 1, c. 13 [1720], journeymen-taylors are
prohibited to enter into any contract or agreement for advancing
their wages, etc. and the statute of 2 & 3 Edw. 6, c. 15 [1548] makes
such persons criminal.” On these allegations also the court held
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*“it is not for the refusing to work, but for conspiring, that they are indicted,
and a conspiracy of any kind is illegal, although the matter about which
they conspired might have been lawful for them, or any of them, to do, if
they had not conspired to do it.”®'

Therefore, the Statute of Artificers was irrelevant, as indeed were all
statutes. (The 1720 statute, cited by counsel, was doubly irrelevant
because it purported to regulate tailors only in London and West-
minster.) “This indictment need not conclude contra formam

_ statuti,” the court held, ‘“because it is for a conspiracy, which is an

offence at common law.”

Sixty years later another group of tailors were embroiled in a trade
dispute which also ended in a prosecution for conspiracy, R. v.
Eccles. The indictment, which was in two counts, charged that the
defendants

“fraudulently, maliciously and unlawfully did confederate, conspire,
combine, and agree among themselves, by wrongful, and indirect means to
impoverish the said H. Booth, and to deprive and hinder him from
following and exercising his aforesaid business of a taylor in Liverpool.”*

The first count alleged that they did in fact prevent him from working;
the second that they conspired to that end. The defendants were
convicted at the Summer Assizes for Lancaster in 1783. The record
was later removed to King’s Bench by certiorari. There their counsel
moved to arrest judgment on the ground of errors in the record. The
first, peremptorily rejected, was that, although seven defendants
were named, only four actually were before the court. The second
was that the indictment was flawed because it failed to detail the
means used to prejudice Booth. All the judges agreed that the means
need not be stated. Lord Mansfield, the Chief Justice, elaborated on
the crime of conspiracy: “the offence does not consist in doing the
acts by which the mischief is effected, for they may be perfectly
indifferent, but in conspiring with a view to effect the intended
mischief by any means.” As applied to the present case, this doctrine
meant that “every man may work at what price he pleases, but a
combination not to work under certain prices is an indictable
offence.””®* Since the conviction was found to be in due form, the
court proceeded to sentence the defendants to six months in the
Liverpool jail.

Although George relied only on the Cambridge Tailors’ Case and
Eccles, other evidence exists that also supports her statement of
eighteenth-century conspiracy law.** In R. v. Hammond,* for
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example, journeymen shoemakers were indicted for conspiracy to
raise their wages. They were tried on 18 February, 1799, before Lord
Kenyon. Argument at the trial concerned the admissibility in
evidence of the rules of the society of shoemakers, which had been
printed in 1792. Kenyon admitted the evidence on condition that the
prosecution later prove that the defendants were members of the
society. The showing was subsequently made, and the defendants
were found guilty. On 5 April, 1799, when the master millwrights
petitioned Parliament, they took it for granted that combination was
illegal at common law. They took exception only to the law’s delay
and expense. ,

Whatever arguments were later made about the law of conspiracy
in the eighteenth century,®” contemporaries thought it was
independent of statutes. In 1796 a barrister named Farhill was
arguing for the Crown in an important case.®® Two Justices of the
Peace, their clerk, and a clergyman had been indicted for conspiring
to issue a false certificate about the repair of a road. The case had
nothing to do with workmen, but Farhill twice referred to them in the
course of his argument, a learned disquisition on the law of con-
spiracy. He carefully distinguished cases involving a conspiracy to
violate a statute from those in which the criminality arose wholly
from the conspiracy itself. The latter included two types. In the first,
the object of the conspiracy was neither illegal nor immoral. Farhill
instanced “‘a combination amongst labourers or mechanics to raise
their wages”® and cited the Cambridge Tailors’ Case. The second
type of conspiracy had an object not illegal but immoral. Such, for
example, would be “a malicious combination against the trader to
ruin him in his trade,”’® and Eccles was a case in point. The
advocate’s economic analysis leaves much to be desired: a successful
demand for higher wages could, of course, ruin the trader in his
trade; the key distinction must be malice.”* But the argument makes
clear that it was widely understood that combination was conspiracy
for one reason or another.

George’s argument that conspiracy paralleled combination may be
conceded. Contemporaries saw nothing inconsistent about the
arrangement. In 1799, the year of the first Combination Act, Parlia-
ment passed the Unlawful Societies Act,” which suppressed various
organizations, including the London Corresponding Society, thought
to be seditious. Like the laws against combination, the Unlawful
Societies Act permitted two avenues of attack. Offenders could be
proceeded against “in a summary Way, either before One or more

The English combination laws reconsidered 139

Justice or Justices of the Peace for the County . . . where such Person
shall happen to be, or by Indictment to be preferred in the County
. wherein such Offence shall be committed.”” If convicted
summarily, the offender could be sent to the common jail or house of
correction for three months or fined twenty pounds. If convicted
“upon indictment by due Course of Law,” the offender could be
transported for seven years or imprisoned for up to two years.

From the years between 1800 and 1824, George cited one prosecu-
tion for common-law conspiracy: the Times Printers’ Case’ in 1810.
She emphasized that this prosecution resulted in “sentences of from
nine months to two years’ imprisonment”” and contrasted this with
the maximum sentence under the Combination Act of three months’
imprisonment (George 1927: 216). There is something. remarkable
about this part of her argument. Earlier she had dismissed the
Combination Act as negligible in practice because only once
enforced. Later she argued that it paled in comparison with
conspiracy, although she instanced only one successful prosecution
for this crime. She expressly recognized that “the occasions when the
masters were thrown back on the common law with its severer
penalties were probably few compared with those when no prosecu-
tion was attempted” (George 1927: 217). In fact, there are reports of
three other prosecutions: R. v. Salter’® in 1804, R. v. Ferguson’® in
1819, and R. v. Connell” also in 1819. In the first two the sentences
are not reported, but in the last all the defendants but one were
discharged on their own recognizances. To paraphrase George’s
acidulous comment on prosecutions under the Combination Act:
hardly a severe penalty.

Although conspiracy was recognized in the first quarter of the
nineteenth century as an independent ground for prosecution, it
cannot be wholly dissevered from the statutes outlawing combina-
tion. To be punishable as a conspiracy, a combination must use
unlawful means or have an unlawful end.” Hence, while conspiracy
cannot be limited to conspiracy to violate a statute, such a conspiracy
is certainly punishable. Later in the century prosecutors showed a
decided preference for alleging the violation of a statute in
prosecutions for conspiracy,” and judges tended to follow the
statutory punishments in sentencing for the common-law offense.®
In the eighteenth century, conspiracy had developed in tandem with
the proliferating statutes against combination. The Montesquieuan
distinction between judicial and legislative powers was not yet
recognized, and judges felt free to impose their own conceptions of




140 Labour, law, and crime

unlawful means and ends. None the less, Parliament was simul-
taneously pronouncing on the illegality of combination, and the
courts were moved by the same considerations.

Why would a prosecutor choose to proceed at common law rather
than on the Combination Act? The latter was certainly simpler, more
expeditious,®' and less costly. It avoided the uncertainty of trial by
jury. It also obviated the danger, which the master millwrights had
stressed in 1799, of the defendants’ disappearing. In favor of a
prosecution for conspiracy was the greater severity of sentences. In
place of the three months maximum under the Act, conspiracies were
punishable with up to seven years’ imprisonment (George 1935-36:
173), although the two years awarded in the Times Printers’ Case is
the longest of which a record remains and the other known sentences
were noticeably shorter. In addition, a prosecution for conspiracy,
even if unsuccessful, certainly involved the defendant workmen in
great expense. '

In short, George’s argument insofar as it deflates the Combination
Acts by inflating common-law conspiracy is irrelevant or misstated.
Conspiracy law, no less than combination law, was developing in the
eighteenth century. Each, reinforced by the other, was moving
toward a total ban on collective action by workmen for economic
betterment.

In praise of M. Dorothy George —if I may be permitted to use such an
expresssion — it may be said that she asked the hard questions that
legal historians too often evade: Were the laws in the statute book
enforced?®? If so, how effectively did the legal system handle the
cases? How did a new law relate to existing laws? With regard to the
Combination Act of 1800 she answered that it was rarely enforced;
that this was due in large measure to the hostility of higher courts to
the summary jurisdiction conferred by the Act; and that, in any
event, the existing statutes and common law of conspiracy rendered
‘the Combination Act redundant. She concluded that it “represented
no change of policy, and that its effect has been greatly over-
estimated” (George 1927: 214).

In response I have argued that the Act was enforced more often
than George knew and that she used a wholly unsatisfactory means of
assessing its use by her reliance on reported cases, when such cases
bear no knowable relationship to the frequency of unreported ones,
which she did not even try to investigate. (Of course, no one else has

done so either.) I have argued that the hostility of the appellate courts )
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to summary procedure — which George emphasized - while real, did
not emasculate it. Finally, I have argued that the Combination Act
extended the statutory law and, while paralleling conspiracy to some
extent, operated in a complex interaction with the common law that
was mutually reinforcing.*® In addition, 1 have shown that George
was tendentious in her use of evidence and that by failing to define
her terms she permitted later scholars to engage in classic Orwellian
doublethink: first, that the Combination Acts were negligible

‘because the laws against combination were not; and second, that as a

whole the laws against combination were themselves negligible. Her
argument, in fact, had a curiously forensic tone, in the worst sense of
that word: in her anxiety to prove the Combination Acts nugatory,
she slighted the historian’s central task of explanation. In particular,
she failed to examine the evidence that would have enabled her to
explain how the legislation was intended to assist employers, and to
what extent it did so. As a consequence, she failed to see that the
Combination Acts were in fact a significant stage in the legal history
of trade unionism. Wage regulation was abandoned, and the secular
transition from regulation to negotiation as the legal paradigm for the
remuneration of labour was confirmed.

Notes

1 For support while preparing this article the author is indebted to the Law
Center Board, University of North Carolina at Chapel Hill.

2 39 Geo. 3,¢c. 81,

3 39 & 40 Geo. 3, c. 106.

4 George 1927:214,226-27. She repeated her arguments with minor ampli-
fications in a later article (George 1935-36).

5 Ignoring the Combination Act of 1800, Professor Plumb wrote: *“in 1799,
with the harsh laws against Combination, the government . . . made the
combination of workmen in clubs and societies, for the sake of improved
working conditions and wages, conspiracy.” Of course. as will be ex-
plained more fully below, common-law conspiracy was an offense distinct
from the statutory offense of combination.

6 The terms of the 1799 Act, and the changes made in 1800, are discussed in
Orth 1987.

7 For the origin of many of these provisions in earlier legislation see Orth,
1987. -

8 Much confusion in the legal historiography of trade unionism has been

caused by contradictory definitions of the words “‘combination laws.”

They may mean the Combination Acts of 1799 and 1800; all the statutes

against combination; or all the laws, common law as well as statutes,

governing combination. The last, and broadest, definition was that used
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UK Whitley Works Committees in the Inter-War Period
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A Summary of the Argument

The Whitley works committees were developed during the First World War. In
1916 the British Government appointed a committee to examine the improvement of
industrial relations against a background of wartime labour unrest. JH Whitley, a
Liberal MP, presided over it. In its first report in March 1917, the committee
discussed industries where labour was well organized and proposed Joint Industrial
Councils (JICs) composed of employer and employee representatives. Similar
committees at a local and workshop level would supplement the Industrial Council's
activities. The Industrial Council could deal with or allocate to ancillary committees,
questions such as methods of fixing and adjusting earnings, technical education and
training, and proposed legislation affecting industry. While the workplace committees
could not alter matters in the collective agreement, they could bring grievances before
local management and also make suggestions concerning improvements in working
conditions and production methods. Management representatives also found the
Whitley works committees useful for providing information to workers about the state
of industry and the firm. While the Whitley Councils rested on the full recognition of
the unions at all levels, non-unionists were allowed to be nominated for positions on

Whitley workplace committees and vote in workplace committee elections.

Despite the promise of the Whitley Scheme, it failed to take off to the extent
hoped for, particularly at the workplace level. This paper suggests a number of
reasons relating to the attitude of the parties and the economic climate.

A Summary of the Findings of the Paper

In the wake of the First World War and the economic recession of 1921-22 in

the UK JICs generally fell into abeyance with the Civil Service being a notable



exception. They tended to flourish in industries where unions were weak. By 1939
only 20 JICs survived. Employers feared that union militants would use the scheme
for ‘class war’ rather than ‘constructive collaboration’, while unionists feared that
employers would use the committees to eliminate the union presence in the

workplace.

The development of works committees under the Whitley Scheme was also
disappointing. Only some JIC’s showed enthusiasm at the outset and very few
persisted with them. Works committees were not seen as appropriate in the building
industry and did not take root where the collective bargaining machinery was weak as
in the Silk and Hosiery Industry for example. In the engineering trades both labour
and management preferred the existing system of union shop stewards and shop
committees. There was no encouragement of engineering works committees, except
in some Government workshops. Some employers were suspicious of works

committees because they were viewed as encouraging employees to join trade unions.

There were union concerns about the works committees. Unions objected to
non-unionists voting for works committee representatives and running for positions
on works committees. The understanding developed that while non-unionists could
vote for the committees, they were ineligible for election to office. Some unions saw
works councils as ‘inadvisable’ if they did not have significance presence in a
workplace. Similarly, the Ministry of Labour, when it was directly encouraging the
formation of works committees in 1920, refused to provide assistance to employers

where there was insufficient union organization.

While the Whitley workplace committees were built on a voluntary basis, there
were legislative attempts to introduce them. In coal mining the Miners’ Federation
opposed legislation to encourage works or colliery committees in the coal mining
industry. They dropped their objections by December 1921. However, the
Government abandoned the proposal due to opposition by colliery owners. In the
Railways, there was legislation for Whitley works committees or Local Departmental
Committees (LDCs) for occupations covered by the National Union of Railwaymen
(NUR), the Associated Society of Locomotive Engineers and Firemen (ASLEF) and
the Railway Clerks Association. Management largely ignored the LDCs and resisted



railway union calls for the committees to play a more active role in labour relations.
They did agree, however, to an extension of the scheme to railway workshops with
shop committees and works committees in August 1927. The NUR, despite the rights
of representation of non-unionists, were able to ensure dominance of the LDCs,
through running union tickets and threatening to expel members who ran against

official union candidates.

There was interest in setting up Whitley workplace committees in the
confectionary trade, which had notable Quaker employers such as Cadburys and the
Rowntrees. The unionised Rowntrees factory in York established works councils
towards the end of World War 1, which were elected by employees in each
department and given considerable powers to alter working conditions. They voted
for the abolition of Saturday work in 1919 and an appeal committee was established
to hear worker grievances. These works councils continued in existence through out

the interwar period.
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on Relations between Employers and Em-

K. ployed, more gencrally known as the
Whitley Committee, was signed on | July 1918. [t
would be a pity to let the occasion of the Whitley
committee’s diamond jubilee go by unnoticed, for
Whitleyism has had a major impact on the prac-
tice and procedure of industrial relations in the
wide range of industries, both in Britain and over-
seas, during the last 60 years.

It has to be recognised in the first place that
Whitleyism was essentially a product of its own
time. For the origins of Whitleyism lay in the
growth of labour militancy and in the vociferous
demands for workers’ control of industry made by
some powerful groups of rank-and-file trade
unionists, both prior to and during the first world
war. The workers making these demands included
the coal miners, railwaymen and Clydeside
engineers. It was during the war years, too, that
the so-called first shop stewards’ movement
spread so rapidly throughout the manufacturing
industry. This arose partly because of labour
dilution in some trades. But it also derived out of
the industrial relations changes brought about by
the war which necessitated effective workshop
organisation among certain trade unionists —
especially in the engineering industry. The task of
the Whitley committee was to advise the Ministry
of Reconstruction on the ways in which industrial
relations could be reconstituted in Britain.

Mr. Deputy Speaker

The committee was set up in October 1916 under
the chairmanship of J. H. Whitley, at that
titne Deputy Speaker of the House of Commons.
Its now-famous terms of reference were: (I} To
make and consider suggestions for securing a per-
manent improvement in the relations between em-
ployers and workmen’’ and “*(2) To recommend
.means for securing that industrial conditions af-
fecting the relations between employers and work-
men shall be systematically reviewed by thase con-
cerned, with a view to improving conditions in the
future.””® As a result, the committee issued five
reports to Parliament and to the Prime Mintster
between spring 1917 and summer 1918. These
were: the ‘Interim report on jomt standing im-
dustrial councils’; the ‘Second report on joint
standing industrial councils’; the “Supplementary
report on works committees’; the “Report on con-
ciliation and arbitration”; and the “Final report’
which summarised the Committee’s findings. In
comparison with the 350 pages of the Donovan
report some 50 years later, the Whitley reports
totalled only 27 pages. Yet the industrial relations
impact of the Whitley recommendations,
especially on the development of voluntary collec-
tive bargaining in Britain, is out of all proportion
to their length as historical documents.

Yet if the Whitley reports were a product of
their time, they were also the product of the ideas
of those individuals who made up the committee’s
membership. Whitley, for example, was a
Yorkshireman whose family ran a cotton-spinning
business in Halifax. He had been a Liberal MP
since 1900, and his politics had been greatly
influenced by his nonconformist religious
background. There is little to suggest, however,
that he had a deep interest in either economic
matters or IR. The evidence seems to indicate that
Whitlev was anpointed to the committee hecanse
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The final Whitley Report was signed in
July 1918. To celebrate the anniversary
David Farnham looks at Whitleyism’s
development and its impact on industrial
relations practices and procedures

of his personal integrity and of his chairmanship
skills, rather than for any particular knowledge or
expertise in industrial relations.

In addition to Whitley and its two joint
secretaries, the initial membership of the com-
mittee totalled 12. Only four of these appointees,
however, could reasonably be claimed as represen-
ting employer interests: George Carter, chairman
of the Shipbuilding Employers’ Federation and
managing director of Cammell Lairds; G. H.
Claughton, a railway director; Thomas Ratcliffe-
Ellis, a solicitor and secretary to the coal owners’
association; and Allan Smith, chairman of the in-
fluential Enoineerine Fmnlaverc! Fadavrntinem

David Farnham is
senior lecturer in
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the Portsmouth
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The eight remaining members of the committee
who produced the important first report either
were trade unionists or were identified with the
broader labour movement. Although there was no
specific representation from the Trades Union
Congress on the committee — this being a reflec-
tion of its comparative lack of power at that time
— four trade unionists were appointed to it. They
were: F. S. Button from the executive of the
Amalgamated Society of Engineers; J. R. Clynes
of the National Union of General Workers
(NUGW) and a Labour MP since 1906; Susan
Lawrence, an official of the NUGW; and Robert
Smillie, a militant Scottish mineworkers’ leader.
The four other members of the committee — S. J.
Chapman, Professor of Political Economy at the
University of Manchester; J. A. Hobson, the
economist; J. J. Mallon, a Fabian socialist and
member of the Independent Labour Party; and
Mona Wilson, a National Insurance Com-
missioner — were all clearly sympathetic to the
labour cause. Furthermore, Arthur Greenwood,
one of the committee’s joint secretaries, later be-
came a Labour MP and government minister.

Unique unanimity

In the light of its diverse membership, and com-
pared with the findings of the Royal Commissions
on industrial relations both preceding and
following it, the relative unanimity of the com-
mittee’s recommendations might seem somewhat
surprising. It is certainly rather unique. It is true
that Smillie only signed the first report because he
did not attend the meetings at which the other
reports were considered. Again, because of ab-
sences, Carter did not sign either the second or the
third reports, while Smith failed to sign the fourth
report owing to reservations about it. But even the
five socialist members of the committee — Clynes,
Hobson, Lawrence, Mallon and Wilson — signed
all five reports, although they appended a note of
dissent to the final report that in their view ‘‘a
complete identity of interests between capital and
labour cannot be thus affected”’.? Not-
withstanding this viewpoint, however, the Whitley
committee reached a broad consensus on its tasks
which no doubt added authority to its findings.

The essence of Whitleyism is embodied in the
Interim report and the Supplementary report. For
the ““most common view of Whitleyism is a system
of national joint machinery consisting of joint
councils made up of employers and unions and
reflected at district and local level.”’? The Interim
report focussed on the ‘well organised’ trades
where representative bodies of both employers
and employees were firmly established. The cen-
tral purpose of this report was to advance *‘joint
co-operation” in industry between employers and
labour, through their representative organisa-
tions. The institutional means through which such
co-operation was to be achieved was by the volun-
tary formation of industry-wide joint standing in-
dustrial councils, comprising both employer and
trade union representatives.

The Interim report further recommended that
such joint bodies should meet at frequent and
regular intervals (o enable wages, conditions of
employment, efficiency and methods of setiling

| differences between the parties to be discussed on

those aspects of their employment conditions of
most concern to them.

Thus the Whitley committee did not regard
national joint industrial councils (JICs or NICs)
as being complete in themselves. What was
needed, it said, was a three-tier structure of joint
representation: nationally; at district level through
district joint councils (DJCs); and within each
workshop. It also believed that these three levels
of formal machinery of employer and union
representation should operate on common prin-
ciples. This would enable the greatest measure of
agreed action to be secured among them. In the
Committee’s view, thesé triple-level joint bodies
were to be both agencies of harmony and effi-
ciency within each industry, and the means of pre-
venting friction and misunderstanding between
employers and labour in their own enterprises.

The Supplementary report was also based on
the assumption that improved relations between
employers and workpeople could be best achieved
by giving to the latter a greater say in the con-
sideration of all those issues which most directly
affected their working lives. The committee saw

the purpose of works committees as establishing/”/

and maintaining a system of co-operation in all
aspects of workshop matters, except with regard
to wages and hours of work. For it considered that
wages and hours could be better regulated through
appropriate district or national agreements.

But the Committee thought it imperative that
where JICs and DIJCs were established, they
should be linked up with locally-based works com-
mittees. Although this report did not lay down a
definitive constitution for works committees —
this was to be left to the parties themselves to
determine — it did recommend that they should
meet not less frequently than once a fortnight.
Furthermore, the report strongly condemned the
idea that works committees might be used to op-
pose the growth of trade unionism at the work-
place by anti-union employers.

Although the reactions from the employers and
the trade unians to the Interim report were mixed,
“there seemed to be general acceptance of what
the report was trying to do and of the way it was
trying to do it.””* However, when it came to im-
plementing this report, the majority of the em-
ployers and trade unionists in the well organised
trades paid little attention to it. Thus neither the
Interim report nor the Supplementary report have
had any direct impact on those industries like
coalmining, cotton textiles, shipbuilding, metal
manufacture and the engineering trades in which
trade unionism and collective bargaining were well
established by 1914. Paradoxically, both the im-
mediate and the longer-term application of the
principles of Whitleyism was mainly limited: first,
to those industries where collective bargaining had
not become firmly rooted by 1914; second, to
those older but protected industries like building,
pottery, printing, and the railways where cir-
cumstances were more favourable to the emer-
gence of Whitley machinery in the inter-war years;
and third, to those other industries which lacked
any kind of formal bargaining arrangements.

It has been estimated that between January
1918 and December 1921, 73 JICs were formed.
By 1929 83 such bodics had been set up across a
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permanent councils, however, included cable
making, cement manufacturing, chemicals, dock
labour, quarrying, soap and candles, and paint
and varnish manufacturing, on the one hand; and
electricity supply, local authority manual workers,
and tramways on the other. Yet by the early 1930s,
only about 50 JICs remained and by 1938 there
were only 45 of them. Thus apart from the protec-
ted trades, many JICs did not survive the long in-
ter-war economic depression. Moreover, relatively
few of those JICs which remained had really ef-
fective DJCs or corresponding works committees.
Hence it was not until the economy revived during
the second world war that Whitleyism began to
expand again. In this period, it has been
suggested, more than 50 JICs were either revived
or newly established. Since then, further JICs
have been formed in a number of newer industries.

Currently, there are about 200 JICs or their
equivalents in the United Kingdom. Some cover
comparatively small-scale trades such as the NJC
for the Fencing industry, the NJC for the Flat
Glass Industry, the NJC for the Slag Industry, and
the JIC for the Scottish Milk Distributive In-
dustry. Others such as the NJC for Local
Authorities’ Services, and the various public-
sector Whitley councils determine the terms and
conditions of employment for millions of em-
ployees in a variety of industries, jobs and oc-
cupations. Although some two-thirds of all JICs
are in the private sector, the larger national
Whitley councils — in terms of the numbers of
employees covered by them — tend to be in the
public services and the nationalised industries.
The latter cover a wide range of staff including:
administrative; clerical; managerial; manual;
professional; and technical grades.

Inter-war years

For those unaware of the details, the public in-
dustries in which Whitleyism became firmly
established in the inter-war years included: the
civil service; electricity; gas; local government;
and water supply. In the post-war period,
Whitleyism has also been introduced into the
National Health Service. This hal a General
Council which deals with certain common issues
affecting most staff within the service. It also has,
nominally, 10 separate national Whitley councils
covering those terms and conditions of em-
ployment concerning particular groups of health
service personnel.

It is interesting to note, too, that apart from a
handful of private industries, DJCs or their
equivalents have principally survived in the public
sector. They have been notably successful in the
civil service, in local authority employment, and in
the electricity, gas, and water supply industries.
There are relatively fewer DJCs, however, in
private-sector industries with Whitley machinery.
Furthermore, with only a few exceptions, locally-
based works committees are more likely to be
found in public-sector industries than in their
private-sector counterparts.

It is clear, then, that the structural principles of
Whitleyism — joint councils of employer and
union representatives operating at ‘national,
district and local levels — have never been applied
homogeneously across all Whitley-based in-
dustries. The application of Whitleyism thus
varies, amongst other factors, according to the
ceneranhical distribution of an industry. its form

of ownership, its labour markets, the relative
strengths and weaknesses of the employers and
trade unions within it, its negotiating traditions,
and so on. The building industry’s NJC, for exam-
ple, is linked with a series of regional, area, and
local joint commitiees. Although substantive
agreements are negotiated nationally, the building
employers and the trade unions have jointly
agreed that proper regard should also be accorded
to the local circumstances applying in their trade.
In flourmilling, on the other hand, relations bet-
ween employers and trade unions are effectively
centred on its JIC. Its principal function is to
secure joint action on the regular consideration of
wages, hours, and conditions in the industry.
Although provision is made for the establishment
of DJCs within flourmilling, their main task is to
take executive action on industrial relations
decisions made nationally. They are also em-
powered, like most DJCs in other trades, to con-
sider differences referred to them by employers
and trade unions which cannot be determined
locally. Failing this, such matters are then passed
onto the JIC for resolution at national level.

As already suggested, in addition to national-
level JICs, some industries, like the various local
authority groups, have well established and
strongly organised DJCs — although in the case of
the local authorities they are called ‘provincial
councils’. Other industries, like the health ser-
vices, have created national Whitley councils
alone. The recent McCarthy Report, which
reviewed the health service Whitley council system
however, has proposed ‘‘that in each English
Region there should be established a Regional
Whitley Council. Similar arrangements should be
made in Scotland and Wales.”” Such regional
councils, intermediate between national and local
levels, would have three main purposes: first, to
apply the flexible elements of collective agree-
ments determined nationally; second, to negotiate
their own agreements on matters not regulated by
national agreements; and third, to undertake
various appeals functions.

It is apparent, too, that some Whitley in-
dustries, such as electricity supply, have
traditionally preferred to keep their joint
negotiating machinery separate from any con-
sultative arrangements within them — whether
nationally, at district level, or locally. Others,
however, make no formal distinction between
those matters subject to joint negotiation and
joint consultation respectively. Whitleyism, in
short, has common structural features but they are
applied in practice in a multiplicity of ways.

Whitleyism also operates on common
negotiating principles, although again these vary
in their detailed application. Each joint council or
joint committee, for example, varies in its total
size of membership and it does not necessarily
have equal representation from each side. Union
negotiators are usually known as the ‘staff side’
and each negotiating team normally has its own
spokesman who is known as its ‘leader’. It is the
leaders who are usually responsible for presenting
their side’s case at full JIC or full DJC meetings.

Yet at national, district and even local levels, all
the detailed work of the larger Whitley bodies is
normally carried out by working parties or sub-
committees of the joint organisation in question.
Indeed, because of the assumed identity of in-
terests between the two sidec nndar Whielacin.

John Clynes, NUGW
and Labour MP from
1906

Robert Smillie,
Scottish Mineworkers
leader

Susan Lawrence, NUGW
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and because of the nature of Whitley represen-
tation, the joint secretaries of Whitley bodies play
a crucial part in making the actual agreements
between the parties. They are usually full-time of-
ficers who service their respective sides. Full coun-
cil meetings often affirm therefore what has
already been previously agreed between repre-
sentatives of the two sides in committee. Full
councils also vary as to the frequency of their
meetings. Some convene quarterly or half-yearly,
for example, whilst others meet only occasionally
as the business on hand requires.

Another major negotiating principle of
Whitleyism is that decisions within its joint
machinery are normally taken by a majority of
each side voting separately. This means in practice
that no final agreement can be reached between
the parties unless and until it is approved by a
majority both of the employer and of the union
representatives concerned. Thus neither side can
outvote the other and thereby compel it to adopt a
policy to which it is opposed. Whilst on occasions
this can make joint agreement impossible, it is
especially useful for union negotiators defend-
ing a position against inflexible employers. For in
effect, such a process prevents determined em-
ployers from imposing unacceptable settlements
upon union representatives against their will. .

What, briefly, are some of the Dasic strengths
and weaknesses of Whitleyism? In the first place,
Whitleyism fully acknowledges the legitimacy and
representative nature of independent trade
unionism which is a necessary condition for
viable collective bargaining to take place. Indeed,
although Whitleyism exists in some strongly
organised industries, it is arguable that Whitley
machinery has been largely responsible for the
development and growth of voluntary collective
bargaining and joint consultation in a number of
relatively poorly organised sectors of em-
ployment. Without Whitleyism, it is likely that
some industries, or parts of them, would have
been unable to sustain adequate non-statutory
machinery for the determination of pay and con-
ditions within them. Moreover, Whitleyism has
proved to be especially appropriate where trade
union organisation at the workplace is either poor
or virtually non-existent.

A further strength of Whitleyism is its com-
parative flexibility when applied to different in-
dustrial circumstances. Once established, too, it
enables stable negotiating and consultative
arrangements to be maintained between employer
and recognised union representatives. Regular
meetings between the two sides, moreover, ensure
that each side is in continual contact with the other
so that effective communication between them is
facilitated. At the same time, Whitleyism is in
keeping with the voluntary principle of British in-
dustrial relations. For its broad parameters enable
employers and unions jointly to develop those
bargaining and consultative arrangements most
appropriate to their own needs.

Yet Whitleyism is not without its critics,
especially in some industries where Whitley
machinery is well established. Two groups which
have increasingly questioned Whitleyism recently
include some of the power workers in electricity
supply and certain white-collar staff in the so-
called ‘NALGO Services’. The latter include:
local. governments; the health service; electricity;

. . a4 . L. e = .

towns staff. Although only a relatively small
ginger group, the NALGO Action Group, for
example, has proposed nothing less than the com-
plete abolition of Whitleyism. Just as Whitleyism
sought to destroy the first shop stewards’ move-
ment, it is argued, so it is only the growth of
strong shop steward organisations which will

destroy Whitleyism in the NALGO services. “‘In |

the short term,”’ the group has said, *‘we want the
direct election of National and District Service
Conditions Committees by the membership in the
branches. In the long term we must work towards
the concept of strong local bargaining through the
establishment of shop stewards committees.”’®
Thus the ‘‘opponents of Whitleyism in NALGO
consider the present system to be too centralised,
bureaucratic and divorced from the membership.
They believe that the national negotiating com-
mittees are not sufficiently accountable and that
there is too great an identity of interest and sen-
timent with the employers.”"” It is alse contended

that because of the institutional constraigts of cen- |
tralised Whitleyism, local managements normally

refuse to negotiate on pay and conditions of ser-
vice with local union representatives. At the same
time, it is alleged, there have been substantial
changes in the social composition of NALGO
which, if properly channelled, could result in
greater trade union potential were it not restricted
by Whitleyism.

Whitley's supporters

The supporters of Whitleyism in the NALGO
services, on the other hand, maintain that con-
siderable opportunities already exist for local
negotiations with employers — certainly in local
government. ‘““Most gradings can be determined
locally and NALGO is pressing for this to be ex-
tended to all posts.’*® It is also argued that it would
be dangerous to replace Whitleyism by local
collective bargaining alone. For staff in
prosperous areas would obtain above average in-
creases in their salaries, while those in areas of low
pay and high unemployment would fall behind.

Similarly, it is pointed out, debates about lack
of control over negotiations in the NALGO ser-
vices are in effect debates about democracy in
NALGO: they are not necessarily debates about
the efficacy of Whitleyism which is a system of
joint bargaining arrangements with employers. Ac-

cordingly, while NALGO’s National Executive’

Committee views the establishment of shop
steward systems as a means of obtaining improved
conditions for their members locally, it obviously
wishes to retain the benefits of collective bargaining
nationally.

To conclude, Whitleyism has a notable place in
the practice of industrial relations over the last 60
years. It has had a major impact on the growth of
voluntary collective bargaining and consultative
arrangements in Britain, and H has also been used
as a model for joimt negotiating machinery
throughout the world. It has matured in certain in-
dustries, whilst it is still developing in others. If in
some cases the emergence of shop steward de-
mands for more direct representation and greater
industrial democracy in certain Whitley industries
makes Whitleyism appear to have come full circle,
this does not invalidate the principles of
Whitleyism. lt suggests, rather, that the parties to
Whitlevism must continue to adapt themselves to
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chairman, the Commission included an eminent solicitor, a Q.C.,
and the world’s most eminent labour lawyer.

INDUSTRIAL DEMOCRACY

One major item in the social contract’s programme of labour legisla-
tion has not yet found its way into an Act, or even into a Flraft ofa
bill. Itis the proposal that legislation should provide for the }ntroduc—
tion of supervisory boards in British companies employing more
than a given number of workers and for half of their members to be
trade union nominees. )

This proposal is the consequence of a remarkable rever_al in the
attitude of the Trades Union Congress. Until recently British trade
unions had never favoured trade union representation on company
boards. For a period between the wars Congress was com.mittf:d toa
proposal that half the members of the boards of nationalized indus-
tries should be appointed by the unions, but this demand had been
abandoned by the time the postwar Labour government set abogt
implementing its programme of nationalization. However, in their
evidence to the Donovan Commission the General Council sug-
gested that there should be experiments in trade uniQn representa-
tion on company boards. Further changes followed in 1972,' when
Britain was in the process of joining the European Community and
the Commission of the Community published draft proposals for a
‘fifth directive’ on company law. All companies with over ﬁve
hundred employees were to have supervisory boards with one-third
of their members representing employees; they were also to have
works councils elected to represent all the workers. It therefore
seemed inevitable that the General Council would soon face a pro-
posal for legislation on these lines in Britain, and they had to consider
their response. They were certainly not in favour of the pr’oposals as
they stood, but a blank rejection seemed politically unwise. Those
who favoured worker representation on boards, including Jack
Jones, therefore had an opportunity to persuade the cogncil to
counter the proposals with a far more radical plan of their own,
rejecting workers’ councils outright, demanding halfthe seats on the
supervisory boards and insisting that the employc;e representatives
should be chosen by the unions. It seemed certain that the Heath
administration would find this plan wholly unacceptable, and,
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perhaps lightheartedly, Congress in September 1973 approved the
General Council’s report on Industrial Democracy which embodied
these proposals. It also reverted to the interwar demand that half the
members of the boards of nationalized industries should be trade
union nominees; and included a number of suggestions for extend-
ing and enriching collective bargaining. A year later the debate was
more serious. By now a Labour government was in office, commit-
ted to the social contract which included a proposal for legislation on
Congress’s scheme for industrial democracy. Two propositions
were before the delegates. The General Council’s report, presented
as an interim document the year before, was now put forward, with a
few amendments, for confirmation; but there was also a resolution,
which might well have been read as a wrecking amendment, sup-
ported by the Engineers, the General and Municipal Workers, the
Electricians and other unions. It proclaimed collective bargaining as
the primary function of trade unions, and drew attention to the
dangers of compromising trade union independence by participation
in management.® Not wishing to test opinions by a vote which
would certainly have been close-run, the council put up their general
secretary to inform Congress that the two propositions were in fact
complementary and to point out that the report proposed that
worker representatives should be on company boards only where
the unions concerned wanted it.

This compromise avoided a showdown, but it was not a good
basis for legislation, and in July 1975 the government decided to
set up a committee to look into the matter. Its terms of reference
were carefully designed to win the assent of the General Council

to the delay which was entailed in reference to a committee. They
began:

Accepting the need for a radical extension of industrial democracy
in the control of companies by means of representation on boards
of directors, and accepting the essential role of trade union organ-
isations in this process, to consider how such an extension can best
be achieved, taking into account in particular the proposals of the

% The first part of the resolution reads: ‘Congress reaffirms that the overriding role
of the unions is the advancement of the interests of their members. It therefore
requires that any extension of trade union participation in industrial management shall
be, and be seen to be, an extension of collective bargaining and shall in no sense
compromise the unions’ role as here defined.’ (Trades Union Congress, Annual
Report, 1974, pp. 521-30.)
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Trades Union Congress report on industrial democracy as well as
experience in Britain, the EEC and other countries.

The membership was announced in December. Sir Alan (now
Lord) Bullock was chairman. The three representatives of Congress
were all supporters of the General Council’s proposals, and a fourth
member was the council’s legal adviser. The committee were asked
to report in twelve months and did so. Majority and minority
reports were completed in December 1976 and published the next
month. The majority report was signed by the five members already
mentioned and two others, one of whom entered substantial reserva-
tions in a note of dissent. The three employers on the committee (a
fourth having resigned) signed the minority report.

The majority report moved away from the original position of the
General Council in two important respects. Firstly, there were to be
no supervisory boards. They thought that the importation of this
continental device into Britain in order to accommodate worker
representatives

could have one of two main consequences: either it would . . . so
delimit the powers of the board on which employees are repre-
sented that employee participation in decision-making would be
very restricted; or it would impose strains and tensions on
decision-making at top level, by requiring the adoption of an alien
and rigid board structure.®

Secondly, while accepting the principle of parity of representation
on the board for employees and shareholders, they proposed that
their representatives should jointly co-opt a third group of members.
They suggested that this arrangement should operate in companies
with two thousand or more employees in the United Kingdom,
estimating that this included ‘some 738 enterprises employing in all 6
or 7 million people in the United Kingdom’>>—provided that the
employees voted in favour, and that the affirmative voters consti-
tuted at least a third of all eligible employees.

Most of their proposals formed a carefully designed plan for
making such an arrangement workable in the circumstances of Brit-
ish industrial relations. To deal with multi-unionism, they proposed
that, after an affirmative ballot, a Joint Representation Committee,

54 Report of the Committee of Inguiry on Industrial Democracy, p. 77.
5 Ihid., p. 129.
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of all the recognized independent unions in the company which
wished to be included, should be established to negotiate with the
shareholders’ representatives on the size of the board, to decide how
the workers’ representatives were to be selected, and to form the link
between the employees and the board members. They held that there
was no reason for introducing works councils in Britain, since shop
stewards already provided an adequate ‘sub-structure’ of employee
representatives. They devised a complicated but essential set of
expedients for applying the proposals to British companies with
overseas employees, and to British subsidiaries of overseas com-
panies. They proposed an Industrial Democracy Commission to
supervise elections, and deal with deadlocks which might arise, for
example in the establishment of Joint Representation Committees
and appointments to the boards.

Had the majority finished their report at this stage, they would
have been able to claim, with Jjustice, that they had devised a work-
able arrangement for instituting a system of worker directors which
met the narrow requirements imposed on them by their terms of
r‘eference. They went on, however, to argue that a system on these
lines ought to be established. ‘During our inquiry’, they said, ‘we
found a widespread conviction, which we share, that the proble;m of
Britain as an industrialised nation is not a lack of native capacity in its
working population so much as a failure to draw out their energies
and skill to anything like their full potential.’ The remedy was to put
‘the relationship between capital and labour on to a new basis which
will involve not just management but the whole workforce in shar-
ing responsibility for the success and profitability of the enterprise’.
This new basis, they believed, could be constructed by carrying
through their proposals, and the evidence for their belief was the
‘s%zcce;s inimproving industrial relations which neighbouring coun-
tries in Europe . . . have had in following this path of develop-
ment’.* They quoted particularly West Germany and Sweden.

At this point the majority overreached themselves. The form of
representation which they proposed was radically different from
anything that exists anywhere in Europe, and its consequences can-~
not therefore be predicted from European experience. Moreover,
they themselves found all the forms of worker representation in
Europe which they examined, with the possible exception of that
which operates in the West German coal and steel industries, to be

% Ibid., p. 160.
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unsatisfactory, and the German coal and steel system is representa-
tion on a supervisory board which the committee considered to be
inappropriate in Britain. Thirdly, systems of worker representation
in use in western Europe have had relatively little effect on industrial
relations or economic performance, as was made clear in a report
specially commissioned by the Bullock Committee.>” The excellent
postwar industrial relations records of Sweden and West Germany
are due to other features of the industrial relations systems in those
two countries, especially the works councils of West Germany and
the centralization of power in the confederations of both unions and
employers in Sweden.®® There is little or no relevant evidence to
judge the consequences of implementing the proposals of the major-
ity of the Bullock Committee. It would be a step in the dark.
The minority preferred supervisory boards as vehicles for worker
representation. Worker representatives should constitute less than
half the board and should be elected by all employees. There should
be no representatives on the board unless the majority of employees
voted in favour of representation of this kind, and until an Employee
Council had been chosen by an electorate consisting of all employees
and had ‘operated effectively for a specified number of years’.®
However, their proposals were probably not as significant as their
rejection of the majority report in which they expressed the opinion
of the great majority of managers in Britain. The most important
contribution to the debate from the employers’ side was:the evidence
offered to the Bullock Committee from the Confederation of British
Industry which argued for a flexible approach, in which ‘participa-
tive arrangements must be designed to fit a company structure, and
not vice versa’. Companies should therefore be obliged to reach
participation agreements ‘with their employees (and/or their repre-
sentatives, where appropriate)’. These agreements should aim to
achieve a number of objectives, concerned with improving com-
munications on a wide range of matters and with promoting the
‘involvement of the employee in the content and purpose of his
job’.® Where a company with more than two thousand employees

failed to reach an agreement on these lines over a four-year period, a -

system of participation should be imposed by arbitration, provided

57 Batstone and Davies, Industrial Democracy: European Experience.

%8 Clegg, Trade Unionism under Collective Bargaining.

5 Report of the Committee of Inquiry on Industrial Democracy, p. 183.

8 Confederation of British Industry, Evidence to the Bullock Committee.
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that the scheme received ‘affirmation in a secret ballot by a majority
of employees’. Worker representation on the board was an appro-
priate subject for a participation agreement, but was not to be
imposed by arbitration. An arbitrated scheme was to be designed by
an independent Participation Agency.® Following the report of the
Bullock Committee, these proposals were reiterated in a further
publication, In Place of Bullock. They should probably not be
regarded as proposals which had the warm support of the majority
of British managers, but as the least damaging alternative to the
Bullock report which could command any political credibility.
The majority report of the Bullock Committee was received with
a roar of condemnation in which British managers were able to
express their chagrin at what they perceived as years of growing
union power and increasing legislative intervention in the running of
private undertakings. There was relatively little favourable comment.

In September 1977 Congress welcomed the analysis of the Bullock
Committee, but asked for

statutory backing to all unions wishing to establish joint control of
strategic planning decisions via trade union machinery. This legis-
lation would include the option of parity representation on the
board, but would also link up with more flexible forms of joint
regulation more clearly based on collective bargaining.

Meanwhile the government had promised to publish its legislative
proposals in 2 White Paper which eventually appeared in May 1978.
Companies employing more than five hundred workers were to be
obliged ‘to discuss with representatives of employees all major pro-
posals affecting the employees of the business before decisions are
made’. Representation was to be arranged through joint representa-
tion committees of recognized unions. After three or four years there
was to be a further obligation on companies employing two
thousand or more, if asked by their joint representation committees,
to include employee representatives on their boards; but supervisory
boards were to be instituted for the purpose and, initially at least,
employee representation was not to exceed one-third. 2 This selec-
tion of items from the majority and minority reports of the Bullock
Committee and the evidence of the Confederation of British Indus-
try may not yet be the last word on the subject.

1 Ibid. % Industrial Democracy.
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A joint meeting of the H&P Trade Union Forum and the Centre for Contemporary British History at
the CCBH summer conference on 'Reassessing the Seventies', 9 July 2010, Institute of Historical
Research, Senate House, University of London.

With Lord David Lea, former TUC Assistant General Secretary and member of the Bullock Inquiry
1975-77, in conversation with Peter Ackers, Professor of Industrial Relations and Labour History,
Loughborough University and member of the H&P Trade Union Forum.

Presentation

David Lea described himself, with some humour at the apparent contradiction, as a 'trade union
intellectual' and recalled the extraordinary background to the establishment of the Bullock
Committee in 1975 as part of the Social Contract between the government and the powerful trade
union leaders of those days. Just how radical this two year inquiry (1975-77) was, can be seen from
its terms of reference, a copy of which was circulated at the meeting:

Accepting the need for a radical extension of industrial democracy in the control of
companies by means of representation on boards of directors, and accepting the
essential role of trade union organizations in this process, to consider how such an
extension can best be achieved, taking into account in particular the proposals of Trades
Union Congress report on industrial democracy as well as experience in Britain, the
EEC and other countries. Having regard to the interests of the national economy,
employees, investors and consumers, to analyse the implications of such representation
for the efficient management of companies and for company law. (Department of Trade
Green Paper, based on the Bullock Report 1977)

Membership of the Inquiry team included senior directors of major companies and banks as well as
TUC and sympathetic academic nominees. It was chaired by Lord Alan Bullock, an eminent Oxford
historian.

Lea explained the significance of these TUC proposals for the worker director model of industrial
democracy. For this was a fundamental change from its traditional stance of being opposed to taking
any responsibility for the management of companies. This had been personified by the highly
influential General Secretary from 1960 to 1969, George Woodcock (1904-1979), who was a firm
believer in 'voluntarist' industrial relations, with union representatives 'accountable to members and
no one else'. Many on the General Council of the TUC still clung to this approach. Some were
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influenced by the then industrially-important Communist Party, who were ideologically opposed to
any 'abandonment of the class struggle' or any wage restraint such as the Social Contract required.
Many union leaders of the 'left' took their cue from them. But, Lea explained, it was not a simple
"left'/'right' argument. Influential 'right' union leaders as in the EETPU, the late Frank Chapple, were
also firmly opposed to the unions becoming embroiled in the running of companies, as well as to
government income restraint policies. Thus both 'left' and 'right' were committed to the flourishing
system of 'free collective bargaining' in which most unions then had a very strong bargaining
position. Even those who favoured increasing union reach into the strategic direction of companies
and industries (e.g. redundancy programmes), saw collective bargaining as the best method to
secure joint regulation of broad company strategies for workers. They viewed with suspicion the
continental works council route as a rival channel of representation, which in their eyes had a
reputation for undermining union collective bargaining strength.

Lea, who as a TUC 'civil servant', was closely involved in those debates, believed that without the
enormous influence of Jack Jones, the General Secretary of the T& GWU, the TUC would not have
agreed to take such a positive role in Bullock Inquiry. His left-wing credentials neutralized left
opposition to the worker director approach. In the wider context of the Social Contract negotiations
with government leaders (Dennis Healey and the late Michael Foot), the small group of senior
union leaders who led for the TUC were won over. So, Jack Jones, Clive Jenkins (ASTMS), and
David Lea were able to take an active part in the Bullock Committee. Lea had long been
enthusiastic, and contributed the Report's formula for equal worker participation on the main boards
of large companies, '2X +Y where X is an even number greater than Y'. In his view, they were
steering between the rival ideologies of the trade union 'class warriors' and the City of London. For
City interests were totally opposed to any dilution of boardroom control or of the primacy of
shareholder value, stressing the risks of disclosure of confidential information on share-price
sensitivity. Alongside this, most employers were hostile to having any worker representation on
their boards, in case it interfered with their formation of 'cosy cartels' in collusion with the financial
sector.

The Committee's terms of reference also required them to study the European experience and this
was quite influential in their deliberations. West Germany had had its system of Co-Determination
(worker representation on second-tier, 'supervisory' boards) imposed in 1947 by the USSR and the
UK, but with a booming economy, this had come to be seen as a successful model. Lea recalled that
a major issue in their deliberations was over whether the workers' representatives should sit on the
lower of a two-tier structure or on a unitary board, and that it was at Jones's insistence that the TUC
representatives held out for the unitary option. The majority of Committee members were also
persuaded that all board member representation would have to be through recognized trade union
channels.

However, the CBI members of the Committee rejected both of these key points producing instead a
Minority Report favouring a system of representation on lower-tier 'supervisory' boards, which
today would be seen as a progressive proposal. This lack of consensus weakened the Government's
resolve to legislate the Report's recommendations, but Lea recognised that if the proposals had been
implemented there would have been many dilemmas still to be addressed. How would they operate
in multi-national corporations? Where would other stakeholders (e.g. consumers) fit in? How could
they be operated in the public sector? In fact, the 1977 Majority Report recommendations were
shelved in the end because the unions themselves could not agree to back them. Indeed, there was
probably not the will on either side to find a compromise as the entire Social Contract was coming
unstuck with the pay element unravelling after two years of low wage settlements. The very tight
third round (5% maximum at a time of rising double-digit inflation) could not be delivered by the
union leaders even if they had wanted to, and so the government had no interest in pursuing such
radical and controversial industrial democracy proposals. This rejection of the Social Contract
approach soon led to the renewal of unrestrained free collective bargaining and militant strike action
in the private and public sectors in the winter of 1978-79, forever known as 'the Winter of
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Discontent'. This debacle in turn produced the Thatcher Conservative government in June 1979 and
the rest is history.

Nonetheless, Lea's ardour for the Bullock proposals has not dimmed. He contrasted the atmosphere
of those days, when the trade unions were regarded as an essential component of national economic
strategy, with their position today. Sadly, it was within the trade union and labour movement itself
that there were the greatest misgivings about the Bullock approach to co-opting union officials to
the boardrooms. He still thinks that Labour governments since have been too wary of such
essentially social democratic concepts. This, he believes, is because they have adopted a caricature
of the 'benighted decade of the 1970s', in which nothing good happened. Also, they have been
discouraged from revisiting those ideas as City interests have had too great an influence in
government circles. But, he thought that, as 'the City nowadays doesn't lay golden eggs but land
mines', it might be possible to re-open consideration of industrial democracy ideas. The TUC and
the Labour Party should put this topic right back on the agenda as, if anything, it is even more
relevant in today's corporate climate: the massive payouts to failing and disgraced managing
directors and chairmen by subservient Remuneration Committees; the gross and ever widening
differentials between top executives and everybody else in companies; and the comparability
leapfrogging by those in the upper 10% generally. He saw a bigger political picture here, central to
income distribution in what has become two societies, which greater industrial democracy would
help to address.

Discussion

Peter Ackers led the discussion with some questions. He cited other voices which were then
sceptical about the 'worker director' approach, such as Professor Hugh Clegg and his 'pluralist’
industrial relations school epitomized by his saying that 'a trade union was an opposition which can
never become a government'. The fact that Clegg's colleague at Warwick University, Professor
George Bain was a signatory of the Bullock Report showed that there was a lively academic debate
around these different viewpoints at the time.

However, Lea felt that this resistance to change took no account of the benefits to workers from
progressive legislation since the 1960s, e.g. contractual rights, redundancy payments, health and
safety rights and occupational pension benefits. He questioned the 'purity of collective bargaining'
ideology of both left and right, pointing to the long tradition of unions influencing affairs by other
means and methods, e.g., in social insurance, skills, health and safety and so on. He recalled that the
TUC office had produced a booklet on different trade union methods to make this point.

Ackers asked whether Bullock's recommendations were a compromise between the EEC and UK
models of industrial relations? He felt that British union aversion to works councils was due to their
reputation for undermining collective bargaining through shop steward committees. He also asked
whether some substructure for wages' and conditions' bargaining was needed to support the
boardroom superstructure recommended by Bullock?

Lea felt that this would not work without leadership from the top and he did not expect workers
from the shop-floor to come up with anything spontaneously for the running of companies. This
reveals the gulf which existed between the TUC and shop steward movement of that time, whose
fundamental criticism of the Social Contract deals was that they were too top-down and did not
have the wholehearted agreement of the 'rank and file' workers.

Ackers also wondered whether, if the Bullock Report recommendations had been successfully
implemented, they might have averted the collapse of the Social Contract and the breakdown in
industrial relations in 1978-79.

Lea recalled that at that time nobody expected that Mrs Thatcher and her brand of conservatism
would ever have come to power. He felt that it was the unbalanced nature of the economy which
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had prevented the Social Contract approach getting a fair chance, but its breakdown did present her
with the opportunity to try her very different approach.

Michael Gold asked whether Britain's admission to the EEC in 1973 had influenced the Bullock
Inquiry being set up. It is clear from their terms of reference that the very different European
practices influenced policy-makers and the Bullock recommendations.

Lea referred to the more recent ICE Directive on Works Councils, but there had been little takeup in
Britain. He felt that the dominance of finance capital had been a key force in restraining the
development of industrial democracy in the UK.

Chris Weston, asked how Jack Jones was able to get his way with the General Council of the TUC,
given that such large affiliates as AUEW (Hugh Scanlon) and GMWU (David Basnett/Larry
Whitty), were against.

Lea thought they 'looked the other way' in deference to Jones, but John Edmonds (a subsequent
leader of the GMB) disagreed that they were 'against'. They accepted the general principle but
wanted a stage of getting companies used to the idea. Lea also recalled that some small but
influential unions, such as the POEU, were very keen (they had worker directors on the Post Office
and the separate nationalized British Telecom Boards).

John Lloyd, who wrote the EETPU submission to Bullock as a young research officer, said that
their opposition to the worker director proposals was based on a belief in the inherent contradiction
of worker directors taking decisions contrary to their worker colleagues as collective bargainers.
They took no account of shop steward power and activity at the time. He did, however, see an
educational and informational opportunity in works councils.

Robert Taylor, a leading labour correspondent in those days (Financial Times), criticized the
narrow terms of reference of the Inquiry as having inhibited greater debate. He asked why the
public sector/nationalized industries had been excluded from its remit. He referred to experiments
with worker directors in iron and steel which should have been examined. He also asked why the
TUC had rejected the Minority Report.

Lea put the TUC's rejection of the minority proposals down to Jack Jones's hostility to considering
them. He (Lea) had to mediate between Jones and Michael Foot over arguments on each line of the
Bullock Report. Jones was particularly rigid on the '2X + Y' equal representation formula.

The chair, John Edmonds, said the unions never expected the debate around the Bullock proposals
would end so quickly and felt that with time they could have been extended to the public sector.
Despite the economic crisis in the last couple of years, there has been no real movement in the UK
to respond to challenge the status quo, especially evident in the current Labour Party leadership
election where animal welfare seems to have featured more prominently!

Historical notes

Social Contract: After a period of militant confrontation with both Labour and Conservative
governments in the late 1960s and early 1970s over the statutory restraint of incomes policies, the
unions frustrated all proposals to impose such policies or to control union power within a new
statutory framework. In fact, two governments, one Labour and one Conservative, fell, chiefly over
their attempts to impose those policies in pursuit of Britain's continuing economic difficulties.
Edward Heath, as Conservative Prime Minister, had just lost a 'who governs' election, called to
overcome union actions - a successful national coalminers' strike and crippling action by the power
workers which precipitated a 3-day working week. He lost that February 1974 election, but the
resulting Labour Government had just a tiny majority, were eager to placate the unions and so
changed their approach entirely. At the same time, many of the key union leaders in the TUC also
adopted a more cooperative approach with this friendly Government and intensive negotiations took
place under the auspices of a Liaison Committee of the Labour Party and the TUC.



This issued in a formal and solemn 'Social Contract' under which the Government agreed to
legislate for a range of 'social wage' benefits in return for a voluntary restraint in pay, with
maximum increases (£6 per week) skewed towards the lower paid and poor pensioners. An
indication of this most radical deal ever in peace-time (it was modeled on war-time precedents), will
be seen from the gains achieved by the unions for all workers. These included a new tripartite
dispute resolution agency (ACAS), headed by a former union leader, with terms of reference based
on a remit to promote collective bargaining. ACAS Codes of Practice on disciplinary and grievance
procedures also set new standards for employers. They also established a tranche of radical new
employment protections for workers, (e.g. unfair dismissal rights with industrial tribunal
enforcement). They legislated for tough health and safety provision, enforced by safety
representatives at the workplace, and a tripartite Health and Safety Executive 'with teeth'. One of the
less known but far-reaching changes was the Pensions Act 1975, which set up a second tier
earnings-related state pension for all workers with the potential to add 25% of earnings to the basic
pension. Equally advanced was its partnership with occupational schemes, which led to a massive
extension of collective bargaining to final salary occupational pensions especially to manual
workers, which for the first time also gave them and their families access to significant death in
service cash sums and early retirement benefits. Pension fund trustees elected from the workforce
was another feature. In a sense, then, the Bullock recommendations for worker directors was a
logical extension of this 'New Deal'.

Jack Jones (1913-2009): had risen to power in the T& GWU during the late 1950s and early 1960s
as the official voice of militant 'shop floor' representatives. After he became General Secretary in
1969 he pursued a left-wing course which encouraged militant tactics by his negotiating committees
and officers, with considerable success. This established the 'T&G' as the most powerful union in
the country, in almost every industry and region of the UK, with over 2 million members by 1977.
Together with the late Hugh Scanlon (1913-2004), left-wing leader of the other major
manufacturing union the Amalgamated Union of Engineering Workers (with over 1 million
members), they swung the entire union movement to a more assertive stance than ever before. It
was Jones alone, however, who made the running on industrial democracy. Although a Communist
in his early days, Jones's ideas of power-broking engagement with the state and employers were
more deeply influenced by the T&G tradition of Bevin and Cousins. He was also close to one of the
Marxist 'think tanks' of the period, the Institute for Workers' Control, which advocated that far more
radical approach. A full biography of this outstanding post-war union leader is much needed.

Report and notes by James Moher
Appendix

The 1977 Bullock Report on Industrial Democracy: a historical view from
academic industrial relations

by Peter Ackers

The 1977 Bullock Report recommended a system of worker directors on the boards of large private
companies. Although the report was never translated into practical IR policy, it took place at a key
moment in the history of British industrial relations (IR), during the1974-79 Labour Government's
Social Contract, shortly before the election of the 'New Right' Thatcher Conservative government.
Reading the report and surrounding debate today, it is clear that there was little sense then of an
approaching turning point in IR history. Indeed, there was a confident feeling that strong trade
unions were a permanent and growing feature of British society and that any foreseeable approach
to worker participation would have to centre on them. In this respect, historical reflection on
Bullock illuminates three inter-related areas of post-war British history.

First, Bullock sheds light on the history of British trade unions. Unions were at the height of their



strength and influence in British society and Bullock recommended their involvement in board-level
discussions about corporate strategy, as not only a means of giving employees more 'voice' in the
running of business, but also a way of improving relationships at work and thus increasing
efficiency and productivity in the British economy. A major influence on Bullock was the system of
Co-Determination in the highly successful West German economy and a similar Swedish system.
However, the 1978-79 "Winter of Discontent' saw major strikes in the public sector, followed by the
election of Mrs Thatcher's Conservative Government determined to reduce 'trade union power'.

Second, Bullock was the highpoint of a twentieth century public policy approach to managing
workers through trade unions that went back to the Webbs' 1897 classic Industrial Democracy. The
18 years of Conservative rule after 1979 not only witnessed a dramatic decline in general trade
union membership and influence, but also the replacement of this idea of industrial democracy with
the more managerial notions of 'Employee Involvement' (Marchington et al 1992, 2001). So
Bullock was very much a historical 'road not taken' - as British society went off in a much more free
market, individualist approach to managing people at work.

Third, and again with hindsight, Bullock was the last major gasp of 1970s "pluralist' IR policy.

I am currently writing a biography of Professor Hugh Clegg, one of the key IR academics and
policy makers of the post-war era (Ackers 2007). Clegg and his close colleague, Alan Flanders, had
long argued that collective bargaining through trade unions or 'joint regulation' was the best
approach to achieving industrial democracy (Clegg 1960). Moreover, a trade union was 'an
opposition which can never become a government' (Clegg 1951: 22); so unions should not become
directly embroiled in the corporate management of business organizations as worker directors.
Clegg maintained this stance on Bullock, but one of his leading colleagues, Professor George Bain,
was a signatory of the Majority Report. Much of the academic and trade union debate around
Bullock was between pluralists who felt worker directors would undermine the independence of
collective bargaining and pluralists who felt that Bullock was a natural and further development of
collective bargaining (see Benedictus et al 1977).

History & Policy links academic historians and policy makers in general while the Trade Union
Forum - sponsor of this recent seminar with Lord Lea - focuses on the links between academic work
on trade unions and active trade unionists. While Bullock was never implemented, some of the
ideas about partnership between trade unions and employers remain important in current academic
and public policy debates. By reflecting on the Bullock experience we may better understand the
past - what the real prospects were for industrial democracy in 1977 - but also learn lessons for the
future of British trade unions, worker participation and academic IR.
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Foreword

by the

Chairman of the Low Pay Commission,
Professor George Bain

1 The Commission has had a substantial and historic task.
The idea of a National Minimum Wage has for many
years been subject to fierce political debate in the UK.
Our appointment by the Government in July 1997
signalled the resolution of that debate.

2 The Commission embodies the principle of social
partnership: its nine members are drawn from employer,
employee and academic backgrounds. The way in which
we have worked and, in particular, that we have — after
receiving evidence and after discussion and debate —
reached unanimous agreement on the whole range of
issues we have covered, is unambiguous evidence that
social partnership can work. It is an approach which

we firmly believe should be sustained.

3 Our job has been to recommend the level at which the
National Minimum Wage should be introduced, and how
it should apply to young workers. We are very conscious
that our recommendations will directly affect hundreds

of thousands of businesses, and many more individuals,
throughout the country. Our terms of reference rightly
emphasise the importance of understanding the economic
and social implications of our recommendations. Our
recommendations are also made against a background

of emerging policy on related Government initiatives.

We are determined that the National Minimum Wage
should complement and underpin the Government’s wider
welfare-to-work policies, including its New Deal initiatives.
iX
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4 Tt was essential for us to understand what the National
Minimum Wage will mean for individuals and businesses
across the UK. In addition to undertaking research and
studying written evidence, we have held over two hundred
meetings throughout the country. We have met overloaded
advice services, committed managers sometimes in
struggling businesses, and low-paid workers and
unemployed young people on bleak estates. They have
brought home to us the impact which our report, and the
decisions that flow from it, will have throughout Britain.

5 A National Minimum Wage must address the worst cases
of exploitation. Some homeworkers we met provided vivid
examples. We wanted to go further and to try to make a
difference to a wider group of low-paid workers, and
those out of work. There needs to be a real incentive to



make work pay, without unnecessarily jeopardising

job opportunities.

6 We were equally determined to make recommendations
which business could afford. No one wants a wage that
cannot be paid. We were struck by the extent to which
businesses welcomed the general principle of the National
Minimum Wage. Their focus, understandably, was on
making sure that it was workable. Businesses wanted to be
clear what counted towards the National Minimum Wage
and what did not. They wanted it to be enforceable, and
not riddled with loopholes which could be exploited

by unscrupulous competitors. We very much shared

their objectives.

7 The length and, we hope, the content of this report shows
the extent to which we have addressed the range of complex
issues which underlie a National Minimum Wage. It would
not have been possible without the exceptionally positive
response that we received from a wide spectrum of interests
and individuals. We are grateful to them. We are also
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grateful to our Secretariat for their initiative, hard work
and excellent organisation. We believe our conclusions
represent a coherent package which is both prudent and
straightforward. Above all, it should benefit many
businesses and workers throughout the UK.

8 US legislators, on passing the Clayton Act in 1914, insisted
that labour is not a commodity. We have received very
much the same message this last year from employers and
workers throughout the UK. We met many progressive
employers who testified to the commercial advantages of
training and paying an attractive rate for the job. We met
workers and unemployed who responded positively to the
thrust of welfare-to-work policies. Both groups want
protection from unfair pay and from competition based
upon unfair pay. They also want to be confident that the
National Minimum Wage will be enforced.

9 The Commission has reflected these perceptions. Despite
our different starting points, we have reached unanimous
agreement on issues which, until recently, would have
proved impossibly controversial. We feel privileged to
have been asked to participate in the introduction of the
National Minimum Wage, and hope that we can make a
continuing contribution as it comes into effect. It is an
important part of making work pay, and the National
Minimum Wage must continue to prove workable

and worthwhile.
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The government accepts minimum wage rate
recommendations

This news article was published under the 2010 to 2015
Conservative and Liberal Democrat coalition government

The Low Pay Commission today welcomed the government’s acceptance of its recommendations
on rates for the National Minimum Wage (NMW) for adults aged 21 and over, for young people
aged 18-20 and for 16-17 year olds from October 2015.

The Chair of the Low Pay Commission, David Norgrove said:

“We carefully weighed the risk of doing too little to raise the earnings of the lowest paid against the
risk of recommending more than business and the economy can afford. Our recommendation that
the adult minimum wage increase by 3 per cent to £6.70 an hour is likely be the largest real-terms
increase in the NMW since 2007 taking its estimated real value three-quarters of the way back to its
highest ever level. It should also represent a further increase in the value of the minimum wage
relative to average earnings, which is already at a record level.

We judge that the improved economic and labour market conditions mean once again that
employers will be able to respond in a way that supports employment. However, our
recommendation this year is predicated on a forecast which foresees lower costs for business in fuel
and energy, a strong economic performance, significant recovery in earnings across the economy
and rising productivity. If these expectations are not borne out over the year we will take this into
account when considering next year’s recommendation.

While we welcome the government’s response on the headline rates we are disappointed that it has
not accepted our recommendation on the level of the Apprentice Rate. We based our judgement on a
careful assessment of the evidence, seeking to benefit apprentices while also protecting the supply
of places”.

Notes to Editors

1. The National Minimum Wage (NMW) is the UK’s pay floor — designed to protect as many
low-paid workers as possible without hurting jobs or the economy. The Low Pay
Commission is an independent body whose role is to advise the Government on the NMW.
Every February, it makes recommendations for the value of the NMW based on a careful
review of evidence including economic analysis, submissions from stakeholders, research
and a programme of visits.


https://www.gov.uk/government/news/pm-and-dpm-announce-increase-in-the-national-minimum-wage
https://www.gov.uk/government/organisations/low-pay-commission/about
https://www.gov.uk/government/organisations/low-pay-commission/about

2. The LPC submitted its recommendations to the Secretary of State for Business, Innovation
and Skills, the Prime Minister and the Deputy Prime Minister accompanied by its 16th
Report setting out a detailed review of the evidence on which they are based. The report as a
whole will be published on 17 March 2015.

3. The LPC works on the basis of an official remit. This year the Government asked the LPC
to:

* monitor, evaluate and review the levels of each of the different NMW rates and make
recommendations on the levels which should apply from October 2015;

* consider whether any changes can be made to the Apprentice Rate to make the
structure simpler and improve compliance and also consider whether the structure
and level of the Apprentice Rate should continue to be applied to all levels of
apprenticeship, including higher levels; and

» consider whether, as concluded in our 2014 Report, the UK is entering a new phase
where real increases in the NMW can be afforded. We should review the conditions
that need to be in place to allow the value of the minimum wage to increase in real
terms, including an update on our previous advice on the future path of the NMW.

4. As well as its recommendation for the adult rate, the Low Pay Commission has also
recommended:

* an increase of 3.3 per cent to £5.30 in the Youth Development Rate, which applies to
18-20 year olds;

* an increase of 2.2 per cent to £3.87 in the 16-17 Year Old Rate;

* an increase of 2.6 per cent to £2.80 in the Apprentice Rate, which applies to all
apprentices in year one of an apprenticeship, and 16-18 year old apprentices in any
year of an apprenticeship;

* an increase of 27 pence in the accommodation offset to £5.35. The offset is the one
benefit-in-kind that can count towards the minimum wage. This is the maximum
daily sum employers who provide accommodation can deduct towards those costs.

5. The Accommodation Offset is the maximum daily sum employers who provide
accommodation to NMW workers can deduct towards those costs. We recommend that the
offset increases by 27p from £5.08 to £5.35.

6. The members of the Low Pay Commission comprise:

* David Norgrove, Chair

» Kay Carberry, Assistant General Secretary, TUC

* Neil Carberry, Director of Employment and Skills, CBI

* Peter Donaldson, Managing Director, D5 Consulting Ltd

* Richard Dickens, Professor of Economics, Sussex University

* Bob Elliott, Professor of Economics, Aberdeen University

* John Hannett, General Secretary, Usdaw

* Neil Goulden, Neil Goulden Consulting Ltd

* Brian Strutton, National Secretary, GMB

7. In April 2014 there were 1.4 million minimum wage jobs in the UK. 5.3 per cent of the UK

labour force was paid within 5p of the minimum wage. This included: 1.2 million NMW
jobs held by those aged 21 and over; 139,000 NMW jobs held by 18-20 years olds; and
40,000 NMW jobs held by 16-17 year olds.

8. The LPC has commissioned around 140 research projects since 1999 on the impact of the
NMW. They show that, over the period, the low paid have received higher than average
wage increases, with the NMW having little adverse effect on employment or the economy.

9. Over the course of the recession the real value of the NMW fell because of high inflation -


https://www.gov.uk/government/organisations/low-pay-commission/about
https://www.gov.uk/government/news/low-pay-commission-recommends-3-increase-in-the-national-minimum-wage-to-670

as did wages for all other workers. But its relative value compared to other wages increased.
This was the first recession going back to at least the 1970s when the lowest paid didn’t fare

relatively worse than everyone else.

10.The relative value of the NMW is now at its highest ever. Its bite - the value relative to
median earnigns - is 53 per cent for workers aged 22 and over. It is at nearly 80 per cent for
low-paying sectors. It is at 92 per cent for the lowest paid 10 per cent of the UK workforce.

11.The NMW is now beginning to recover its real value. If accepted by the Government, the
2015 recommendation could restore three-quarters of the fall in the real value since its peak
in 2007 (based on CPI inflation, and the Bank of England’s February 2015 inflation forecast

of 0.5 per cent for Q4 2015).

12.0ne factor influencing this year’s recommendation has been strong employment growth.
Total employment has continued to grow in the economy as a whole and in the low-paying
sectors with the year to September 2014 showing the highest annual (September-September)

increases in employment and jobs since the introduction of the NMW, as well as strong
growth in hours and vacancy levels. Indeed, although the bite has risen sharply in the low-
paying sectors since 2007, the number of employee jobs in this part of the economy has
grown more rapidly than those elsewhere — 4.3 per cent over the last year compared with 3.1
per cent for other sectors. Employment growth has generally been strong across all firm
sizes. Furthermore, the employment performance of most groups of workers particularly
affected by the minimum wage — women, older workers, disabled workers, ethnic minorities,
and migrants — has been better since 2008 than that of others not so affected by the NMW.

13.In April 2014, 0.8 per cent or 208,000 employees aged 21 and over were paid less than the
NMW. Some employees are legitimately paid below the hourly rate of the NMW, such as
when employers deduct small sums for accommodation costs up to the maximum daily legal
limit, the accommodation offset. Others are not. There is high NMW non-compliance among
employers of apprentices and in sectors like social care.

14.There are four main rates of the NMW. The current and recommended value is shown in the
table below.

Current level Provosed Recommended rate (from 1
Rate (to October incf‘)ease October 2015, subject to
2015) Government decision)
Adult Rate (workers aged 21 and £6.50 3% £6.70
over);
Youth Development Rate (workers 0
aged 18 - 20): £5.13 3.3% £5.30
16-17 Year Old Rate; £3.79 2.2% £3.87
Apprentice Rate (applicable to
apprentices in their first year, and £2.73 2.6% £2.80

apprentices aged 16-18);



Low Pay Commission

Fleetbank House
LONDON
EC4Y 8JX

Tel: 020 7211 8225

23 February 2015
The Rt Hon Vince Cable MP
Secretary of State for Business, Innovation and Skills
1 Victoria Street
LONDON
SW1J OET

Dear Secretary of State,

THE 2015 RATE, FUTURE PATH OF THE NATIONAL MINIMUM WAGE,
AND REVIEW OF THE APPRENTICE RATE

| enclose the 2015 Report of the Low Pay Commission.

Last year we were pleased to recommend the first real terms increase in the
value of the minimum wage since the recession. We argued that the
minimum wage had proved its worth over the course of the slowdown,
increasing relative to earnings generally and protecting the low paid during the
downturn in a way not seen before, albeit, as with wages for all other workers,
its real value fell. The bite (the minimum wage as a proportion of median
wages) is now at its highest ever: overall, in low-paying sectors, and in firms
of all sizes.

We judge that, as last year, sharp increases in the minimum wage would put
jobs at risk — not least bearing in mind pressure on low-paying sectors and
small firms. We do believe however that the continued recovery, and in
particular the impressive growth in employment of the low paid, should this
year allow a further increase in the real and relative value of the minimum
wage.

We recommend that the adult rate should increase by 3 per cent to £6.70.
This is likely to be a larger real terms increase than last year and, on the basis
of the most recent Bank of England inflation forecast, should restore three-
quarters of the fall in the real value of the NMW relative to its peak in 2007.

Our recommendation may increase the number of jobs covered by the
minimum wage to over 1.4 million in October 2015 compared with 900,000 at
the start of the downturn in 2008, as the minimum wage has risen in relation
to median earnings.



We judge that the improved economic and labour market conditions mean
once again that employers will be able to respond in a way that supports
employment. However, our recommendation this year is predicated on a
forecast which foresees lower input costs for business in fuel and energy, a
strong economic performance, significant recovery in earnings across the
economy and rising productivity. If these expectations are not borne out over
the year we will take this into account when considering next year’s
recommendation.

In recent years we have recommended smaller increases for young people
than for adults because their labour market position has been worse, and the
damaging consequences of unemployment even more serious. However,
over the last year, wages for 18-20 year olds have significantly outperformed
those of adults and their employment position has improved. The abolition of
employer National Insurance contributions for workers under 21 from April
2015 should reduce their costs to firms. We recommend an increase in the
minimum wage for 18-20 year olds of 3.3 per cent to £5.30. For 16-17 year
olds, whose position is also improving, though more slowly, we recommend
an increase in the minimum wage of 2.2 per cent to £3.87.

Finally, we recommend that the Apprentice Rate should be increased by 2.6
per cent to £2.80. This would apply unless Government decides to proceed
with reform of the rate - for example, the option set out in its evidence,
merging it with the 16-17 Year Old Rate.

Structure of the Apprentice Rate

You asked us to consider this option as part of a broader review to see
whether the structure of the Apprentice Rate could be simplified in order to
improve compliance, and also to consider whether the Apprentice Rate should
continue to be applied to higher levels of apprenticeship.

We recommend that the Apprentice Rate should not apply to Higher
Apprenticeships. But in terms of other possible structural changes, we
believe there would be significant risks in a merger with the 16-17 Year Old
Rate. It would mean an unprecedentedly large increase in the value of the
rate, of between 39 and 88 per cent. It would affect over 90,000 and possibly
as many as 200,000 apprentices — up to a quarter of all apprentices — with
significant impact in low-paying sectors that provide many apprenticeships
and are of particular value to low-skilled 16-17 year olds. The cost to
employers would be at least £160 million each year and could be much more.
That would be around half the total cost of the recommended increase in the
adult rate, and at a time when there are other funding pressures on employers
in England from possible mandatory cash contributions to training. We
discuss these and other concerns in our main report. As you requested, we
have considered phased introduction, but it would not remedy these issues.

On the broader question, we agree with the Government that apprentice pay
non-compliance is far too high at up to 14 per cent according to the 2014
Apprentice Pay Survey. However, the argument that structural change is the
solution to this has at least two limitations.



First, the key complexity — a rate that changes with both experience and age —
is inherent if policy-makers wish to keep current employer incentives to
provide apprenticeships and the higher pay that rewards experienced
apprentices while seeking to protect the relative attractiveness to employers
of offering apprenticeships to young people. The main options we have found
are a zero sum game: they either lead to lower pay for apprentices or higher
costs to employers with consequent risks to training quality and the supply of
apprenticeships.

Secondly, non-compliance is not simply, and possibly not primarily, a problem
of the structure. Though the evidence is not conclusive, it appears
substantially to reflect a mixture of a lack of understanding and awareness (as
well as some deliberate evasion). This is reflected in high non-compliance
where the structure is simplest, namely for 16-18 year olds. It is further
supported by our preliminary analysis that up to half of non-compliance is
explained by non-payment of training hours or error in reporting hours rather
than problems in complying with the hourly rate.

Communication and enforcement are the weapons for lack of awareness or
deliberate non-compliance. Welcome efforts to strengthen publicity and
guidance are recent and small relative to need. They have also not yet
addressed the weak incentives for training providers to communicate the rate.
We welcome the increase in resource for HMRC enforcement.

Overall, we believe the evidence available to us does not support a case for
structural change. We nevertheless present a range of possibilities for
structural reform with the advantages and disadvantages of each, though we
make no specific recommendation. We are conscious that reform needs to fit
with broader government policies that lie outside our competence and scope,
for example on training subsidies, possible higher contributions by employers,
and whether the intention is that apprenticeships should be re-focused away
from entry to relatively low skill occupations and more towards occupations
that demand higher skills.

We recommend that if the Government decides to make a change it should do
so only after further consultation. Of course any change risks an increase in
non-compliance unless accompanied by the major communication effort that
is anyway needed, together with firm enforcement.

| am copying this letter to the Prime Minister and Deputy Prime Minister.

Yours sincerely
Drne NSM

David Norgrove
Chairman



